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BEFORE: THE FULL COURT SI TTI NG EN BANC.

PER CURI AM This appeal has been taken from summary judgnents
entered by the Geenup Circuit Court denying relief to the
appel l ant on her clains agai nst the superintendent and board of
the Russell |ndependent Schools. The appellant alleged a
violation of KRS 160. 345 and al so al |l eged gender discrimnation
in the failure of the superintendent to submt her application

for a position as principal to the Russell Hi gh School Site



Based Deci si on Making Council. The appellant al so sought
conpensation alleged to be due her as a result of extra work
performed at the end of a previous school year.

After hearing oral argunent, the panel to whomthis
appeal was initially assigned split on the issue of whether KRS
160. 345 had been violated. Because there were a nunber of other
cases pending presenting variations on this issue, the Court
el ected to present the issue to the full Court for a consensus
deci sion binding on the Court in all other pending matters. The
ot her issues presented have been deci ded by the original panel.

The decision of the Court will be announced in the
foll ow ng sequence: (1) The opinion of Judge Guidugli witing
for the panel affirm ng the sunmary judgnment on the claimfor
addi ti onal conpensation for the 1995-1996 school year and
reversi ng and remandi ng on the gender discrimnation claim (2)
t he opi nion of the Chief Judge witing for a nagjority of the
full Court reversing and remandi ng on the issue of the construc-
tion of KRS 160.345; (3) the opinion of Judge Knopf concurring
by separate opinion; (4) the opinion of Judge Gui dugl
di ssenting on the issue of the construction of KRS 160. 345.

The decision of the Greenup Grcuit Court is affirned
in part and reversed in part, and this case is renmanded for

further proceedings in accordance with this opinion.



* * * %

QU DUG-I, JUDGE, WRI TI NG FOR THE PANEL AFFI RM NG THE SUMVARY
JUDGVENT ON THE CLAI' M FOR ADDI TI ONAL COVPENSATI ON FOR THE 1995-
1996 SCHOOL YEAR AND REVERSI NG AND REMANDI NG ON THE GENDER

DI SCRI M NATI ON CLAI M

QU DUGE.l, JUDGE. Mary Robinson (hereinafter Robinson) appeals
fromthe Geenup GCrcuit Court=s orders granting summary judgnent
to Ronald Back, in his official capacity as Superintendent of
Russel | | ndependent Schools (hereinafter Back) and the Board of
Educati on of Russell |ndependent School District (hereinafter
the Board) (collectively the appell ees).

The facts |eading up to summary judgnment were set
forth by Judge N cholls of the Geenup GCrcuit Court and are

adopted as foll ows.

The plaintiff [Robinson] filed a conplaint
on Septenber 21, 1999, alleging three (3)
separate counts.

1. Violation of KRS 160. 345

2. Violation of KRS Chapter 344, Sex
Di scrim nati on case

3. Failure to pay Plaintiff for extra
work she perforned at the end of the 1995-
1996 school year.

During the 1996-1997 school year the
Plaintiff filed an application with the
Russel | School Board for the Position of
princi pal at Russell Hi gh School. She and
ten to twelve (10-12) other applicants
applied for the job. (Back deposition at
page 8, line 14). Pursuant to KRS
160. 345(2) (h) the superintendent forwarded
four (4) applications to the Russell Hi gh



School Site Based Council (hereinafter naned
SBC). The Superintendent deposed that the
only special qualification he was | ooking
for was Amarvel ous | eadership skills. W

di dn:t set any other qualifications - the
Counci|l didnit set any other qualifications,
no.@ (Back deposition at page 10, line 13).
The SBA went into closed session to discuss
wth M. Back if he would send additiona
qual i fied candi dates [to the SBC for

review]. Karen Cooke, a business education
teacher on the SBC deposed that AThe purpose
for that neeting was based upon the fact
that the five of us were aware that the four
candi dates did not neet the criteria asked
for by the parents and the teachers. And we
knew that there were nore applicants, and we
wanted himto send us additiona
credentials.@ (Deposition of Karen Cooke,
page 9, lines 18-23) Apparently the SBC
established criterion, but the

superi ntendent was not aware of it.

The SBC net and eventually decided it
was not satisfied with the four (4)
applicants subnmitted by the superintendent.
So, the SBC requested additional qualified
applicants be forwarded to themfor
consi deration. The superintendent told the
SBC Athere were no nore qualified applicants
for the position.” (Deposition of Mary Snmith
page 13 line 19). The Superi ntendent
expl ained that he had received advice from
peopl e, Ain Frankfort, authority figures and
departnent chairs and attorneys that the term
qualified when it cones to principal ship
sel ections, neans that they have the
certifications and they have ny [the
superi ntendent:s] recomendati ons. That:s
what the termqualified neans when it cones
to principalship selection.i (Back Deposition
page 29, |ines 14-24).

The superintendent explained to the SBC
that if they could not select a principal from
the four (4) nanes, then he woul d advertise
next spring for the position and sel ect an
interimprincipal until a permanent one was
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chosen. The SBC did not ask the

superintendent to appoint an interimprincipa

until a permanent one was chosen. |nstead,

they elected M. Randy Everly, a male, from

the four (4) previous submtted applications

to the principalship for the 1998-1999 schoo

year.

Robi nson petitioned the G eenup Crcuit Court for a
partial summary judgnment on the grounds that she was entitled to
have had her name submitted to the SBC as a Aqualifiedf@ candi date
pursuant to KRS 160. 345(2)(h). Back and the Board responded
Wth a cross notion claimng that there was no genui ne i ssue of
material fact and requested sunmary judgnent on this issue.

They contended that a candidate for principal was Aqualifiedd
only when the candi date possessed both the requisite
certifications and a reconmendation fromthe superintendent of
t he school district. Absent such recomendati on, a candi date

woul d not be qualified to have his or her application for the

princi pal position submtted to the SBC

Fol | ow ng depositions, the appellees filed a notion
and an acconpanyi ng nmenorandum i n support requesting sunmmary
judgnment. In the nenorandum they asserted that KRS 160. 345
(2)(h) required a reconmendati on fromthe superintendent of a
school district in order for a candidate for a principalship to
be Aqualified.@ They contended that since Robinson was not

recommended by Back she was thereby not Aqualified@ and thus Back



was under no statutory obligation to submt her application to
t he SBC.

Wi | e the appel | ees conceded that neither Back nor the
Board woul d be protected by sovereign i nmunity under Section 231
of the Kentucky Constitution for a gender discrimnation claim

pursuant to Amernman v. Board of Education of N cholas Co., Ky.,

30 S.W3d 793 (2000), they asserted that Robi nson should be
precluded frombringing this action under the doctrine of
el ection of renedies. The appellees further asserted that there
was no factual basis in the record to support Robi nson:s clai m of
gender discrimnation and thus summary judgnent was appropri ate.
They al so contended that the enploynment contract clai m brought
for alleged extra work was barred by sovereign immunity and thus
summary j udgnent was appropriate.

Robi nson al so filed a nenorandumin support of her
renewed notion for partial summary judgnment. Robinson stated
t hat based on her education and experience she was Aqualifiedd to
serve as principal. Therefore, failure to submt her
application to the SBC when asked for additional qualified
applicants was, in her view, a violation of KRS 160. 345(2)(h).
Robi nson also relied on the [ ast sentence of KRS 160. 345(2)(h)
and QAG Opi nion 95-10 as support for her position that being

certified made her a qualified applicant and that her



appl i cation should have been forwarded to the SBC once the SBC
requested additional qualified applicants.

Robi nson al so addressed t he appel | ees: cl ai m of
sovereign imunity asserting that they were not protected under
this doctrine fromher gender discrimnation claim She al so
asserted that her Chapter 344 gender discrimnation claimwas
not subject to the doctrine of election of renedies and that she
had made out a prinma facie case of gender discrimnation
sufficient to withstand a notion for summary judgnent. The
trial court denied Robinson:s notion for a partial sunmary
j udgnment and granted the appell ees: cross notion for sunmary
judgnment with respect to both the KRS 160. 345 claim and the
gender discrimnation claim \VWile the trial court initially
deni ed the appel |l ees: notion for summary judgnent on the extra
work claim it later granted the notion for partial summary
judgnent on this issue. Robinson appeals these orders.

Summary judgnent is only proper where the novant shows
that the adverse party could not prevail under any

circunstances. Steelvest, Inc. v. Scansteel Service Center,

Inc., Ky., 807 S.W2d 476, 480 (1991). However, a party

opposi ng a properly supported sumrary judgnment notion cannot
defeat that notion wi thout presenting at |east sone affirmative
evi dence denonstrating that there is a genuine issue of nmaterial

fact requiring trial. Hubble v. Johnson, Ky., 841 S.W2d 169,




171 (1992). The circuit court nust view the record Ain a |ight
nost favorable to the party opposing the notion for sunmary
j udgnment and all doubts are to be resolved in his favor.(

St eel vest, supra at 480. On appeal, the standard of reviewis

Awhet her the trial court correctly found that there were no
genui ne issues as to any material fact and that the noving party

was entitled to judgnment as a matter of law @ Scifres v. Kraft,

Ky. App., 916 S.w2d 779, 781 (1996). Since factual findings
are not at issue, deference to the trial court is not required.
Id.
CENDER DI SCRI M NATI ON

The trial court incorrectly applied the doctrine of
el ection of renedies to the gender discrimnation issue in this
case. The doctrine of election of renedies provides that when a
person has at her disposal two nodes of redress that are
contradictory and inconsistent wwth each other, her deliberate

and settled choice and pursuit of one will preclude her |ater

choi ce and pursuit of the other. WIson v. Lowe’s Hone Center,

Ky. App., 75 S.W3d 229 (2001). The trial court relied on

Vaezkoroni v. Domino’s Pizza, Inc., Ky., 914 S.W2d 341 (1995),

as authority for its finding that Robinsons action in filing a
claimw th the Equal Enpl oynent Opportunity Conmm ssion
(hereinafter EEOC) in 1998 precluded her frombringing this

action. The trial court stated that the Afiling of an



adm ni strative conplaint bars such court action under the
doctrine of election of renedies.(

VWhile it is true that Vaezkoroni established a

standard in the Commonweal th that provides both adm nistrative
and judicial sources of relief for clains arising under the
Kentucky G vil Rights Act, the facts of Vaezkoroni and the
statute indicate that this standard applies only to the Kentucky
Human Ri ghts Conm ssion and | ocal commi ssions. On appeal, the

appel | ees argue that the case of Founder v. Cabinet for Human

Resources, Ky. App., 23 S.W3d 221 (1999), is controlling on
this issue. This panel is of the opinion that Founder shoul d be

viewed narrowmy. Furthernore, the opinion of Gego v. Meijer,

Inc., 187 F.Supp.2d 689 (WD.Ky. 2001), and this Court:s nore

recent opinion of WIson, supra, are nore persuasive.

The trial court’s reliance on the doctrine of election
of renedies in this case was mi splaced. Robinson filed a charge
of discrimnation with the EEOCC. After filing the charge, she
was notified by the EEOC that her file was being closed and she
was i nformed of her right to sue. It is not alleged that
Robi nson ever filed a conplaint with any agency of the
Commonweal th other than the instant circuit court action. As
such, the trial court’s reliance on the doctrine of election of

remedi es to grant sunmary judgnment was i nappropri ate.



The trial court al so exam ned the sex discrimnation
claimto determne if there was a genuine issue of materi al
fact. The trial court utilized the test set out in MDonnel

Douglas Corp. v. Geen, 411 U. S 792, 93 S.Ct. 1817, 1824, 36

L. Ed. 2d 668 (1973), and determ ned that Robi nson did not neet
the first prong of the test because she failed to prove a prim
faci e case of sex discrimnation, and that sunmary judgnment was
therefore appropriate. While the test used by the trial court
was proper, it did not correctly apply this test to the facts of
this case because it focused on whether or not Robinson was
Aqual i fied@ to be a principal under KRS 160.345. 1In order to
establish a prima facie case for sex discrimnation, a plaintiff
must show (1) that she is a nenber of a protected class; (2)
that she is qualified for the available position; (3) that she
did not receive the job; and (4) that the position renmai ned open
and the enpl oyer sought other applicants (or filled the job with
a mle as in this case). 1d. W accept Robinsonss position that
viewing the facts of this case in the |ight nost favorable to
her, as the non-noving party, she objectively has presented the
el enents to establish a prina facie case for sex discrimnation.
Accepting that Robinson has denonstrated that she net

the four-part test in MDonnell Douglas Corp., supra, and thus

established a prima facie case of discrimnation, the burden

shifts to the enployer [the appellees in this case] to
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articulate a legitimte and nondi scrimnatory reason for its

action. Texas Departnent of Conmmunity Affairs v. Burdine, 450

U S 248, 101 S.Ct. 1089, 67 L.Ed.2d 207 (1981). The plaintiff
then “bears the burden of showi ng by a preponderance of the
evidence that the ‘legitinmate reason’ propounded by the enpl oyer
is merely pretext to canouflage the true discrimnatory reason

underlying its actions.@ Turner v. Pendennis O ub, Ky. App., 19

S.W3d 117, 120 (2000). Robinson=s claimof sex discrimnation
i s based upon her belief that her application should have been
submtted to the SBC pursuant to KRS 160. 345 and upon the fact
that Back only submtted mal e applicants. Appellees argue that
Back=s only reason for not submtting her application was his
reservati on about her | eadership skills. W believe that under
t hese circunstances, sunmmary judgnment was i nappropriate.
Whet her or not Robinson will ultimtely be successful in her
claimis not the standard by which her claimis to be decided.
There are genuine issues of material fact still in controversy.
As such, we reverse the trial court:zs order granting sunmmary
j udgnment and remand for additional proceedings on this issue.
Failure to Conpensate

Robi nson al so argues that the trial court=s Afailure to
apply the appropriate law to the facts of the case is reversible
error.® However, this panel holds that the trial court applied

the appropriate law to the facts of the case. Thus, the entry
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of a summary judgment was appropriate. Robinson:s oral agreenent
with a former principal could not obligate either of the
appel | ees. Public agenci es cannot becone |iable under inplied

contracts. Ransey v. Board of Education of Witley Co., Ky.

App., 789 S.W2d 784, 786 (1990), citing, Boyd Fiscal Court v.

Ashl and Public Library Board of Trustees, Ky., 634 S.W2d 417,

418 (1982).

McANULTY AND TACKETT, JUDGES, CONCUR WTH THI S
OPI NI ON.

* * * *

EMBERTON, CHN EF JUDGE, WRI TI NG FOR THE MAJORI TY OF THE FULL
COURT ON THE | SSUE OF THE APPLI CATI ON OF KRS 160. 345:

EMBERTON, CHI EF JUDGE. The court is sitting en banc only as to
t he question of whether under KRS 160.345(2)(h) the
superintendent of a local school district is required to provide
to the Site Based Decision Mking Council additional applicants
for a principal ship when applicants are avail able and qualified
but do not have the recommendati on of the superintendent.

In view of Judge QGuidugli’s adoption of the tria
court’s statement of facts we find no reason to reiterate them
here. However, we do find it necessary to nore fully address
t he objectives of the General Assenbly in its effort, through
passage of the Kentucky Education Reform Act, to rid the
educational system of favoritism nepotism and the overal

damagi ng effects from generations of political influence. In

12



Rose v. Council for Better Education, Inc.,! the Kentucky Suprene

Court directed that the General Assenbly “recreate and redesign
a new systemthat will conply with standards . . .” set out by
the Court. Anobng those standards are: “(6) Common school s
shall be nonitored by the General Assenbly to assure that they
are operated . . . with no political influence.”?

G ven the court’s directives in Rose and being aware
of the history in Kentucky that school systens have served as
vehi cl es through whi ch many superintendents and school board
menbers have provided jobs for famly nenbers, friends and
friends of friends, for countless years, the 1990 Cenera
Assenbly enacted the Kentucky Education Reform Act. Not only
di d KERA revol utionize the concept of public education in
Kent ucky, but perhaps equally inportant, it provided the changes
necessary to mnimze negative political influence on the
adm nistration of the system Indeed nany regional politica

dynasties of |ess than a generation ago were built over tine

t hrough the power and influence of |ocal school systens.

1 Ky., 790 S.W2d 186, 212 (1989).

2 Board of Education of Boone County v. Bushee, Ky., 889 S.W2d 809,
811 (1994) (quoting Rose, supra, at 213).
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Wthout the ability to control hiring the political dynasties of
many districts could no | onger survive.

By reformof the hiring process through KERA, the
CGeneral Assenbly has now virtually elimnated the opportunity
for board nenbers and superintendents to engage in favoritism
and nepotism As a result practically every district in
Kentucky is now, for the nost part, free from such political
i nfluence. However, to follow the interpretation given KRS
160. 345(2)(h) in the trial court’s holding, dimnishing the
authority of the Site Based Deci si on Maki ng Council and enabling
t he superintendent to nanme the principal, defeats the primary
intent of KERA

In order to assure that the enunerated standards

mandat ed by Rose are followed — standards such as nonitoring by

the General Assenbly to assure the systens are operated with no
political influence — the General Assenbly declared the
essential strategic point of KERA to be the decentralization of
deci si on maki ng authority so as to involve all participants in
t he school system?

Setting forth specifically the responsibility and

[imtations of the superintendent and describing particularly

3 1d. at 812.
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the function of the council and the principal, KRS 160.345(2)(h)

st at es:

Froma list of applicants submtted by the

| ocal superintendent, the principal at the
partici pating school shall select personnel
to fill vacancies, after consultation with

t he school council, consistent wth
subsection (2)(i)10 of this section. The
superintendent may forward to the schoo
council the nanes of qualified applicants who
have pending certification fromthe Education
Prof essi onal Standards Board based on recent
conpl eti on of preparation requirenents, out-
of -state preparation, or alternative routes
to certification pursuant to KRS 161. 028 and
161. 048. Requests for transfer shall conform
to any enpl oyer-enpl oyee bargai ned contract
which is in effect. |If the vacancy to be
filled is the position of principal, the
school council shall select the new principa
from anong those persons recommended by the

| ocal superintendent. Wen a vacancy in the
school principal ship occurs, the schoo
council shall receive training in recruitnent
and interview ng techniques prior to carrying
out the process of selecting a principal.

The council shall select the trainer to
deliver the training. Personnel decisions
nmade at the school |evel under the authority
of this subsection shall be binding on the
superi ntendent who conpletes the hiring
process. Applicants subsequently enpl oyed
shal | provide evidence that they are
certified prior to assumng the duties of a
position in accordance with KRS 161. 020. The
superintendent shall provide additiona
appl i cants upon request when qualified
applicants are avail able. (Enphasis added).

In followng the statute as a literal instruction to

the council and the superintendent in hiring a principal, it is

first the duty of the |local superintendent to submt to the

counci |

a list of candidates he recommends for the position. It

15



t hen becomes the responsibility of the council to choose from
such list one of the applicants to fill the vacancy, unless,
following its interviews and ot her appropriate considerations,
it elects not to accept any of those recommended. The counci
may then request that additional applicants be provided by the
superi ntendent and, he, being bound by the decision of the
council, shall conply with such request when qualified candi -
dates are avail abl e.

The trial court accepted the argunent of Superinten-
dent Back that the recomendati on of the superintendent is to be
enconpassed in the neaning of “qualified” as it is used in the
| ast sentence of subsection (h).

KRS 160. 345(2)(h) is a confusingly constructed section
making it unusually difficult to determne clearly its neaning.
However, it seenms clear that with the broad range of neani ngs
that m ght be given to “qualified,” the witer of the statute

woul d deemit critical to use the word “recomend” if that were
i ndeed his intent.

The trial court’s effort to find in subsection (h) a
meaning that is clearly not stated, resulted in an interpre-
tation contrary to one of the primary objectives of KERA the
decentralization of decision making authority. One of the

obj ectives to be nmet by decentralization was in response to

standard nunber 6 in Rose, relating to elimnation of politica
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i nfluence. However, the trial court’s interpretation substant-
ially weakens decentralization and could well result in an
eventual reversion to the pre-KERA hiring practices.

Under the holding of the trial court nothing prevents
a superintendent from mani pul ati ng the system since the counci
woul d not be entitled to request, receive and choose from al
addi tional applicants. He could recommend with inpunity, only
one applicant out of ten or twelve and refuse to provi de nore,
in effect forcing the council to select his choice.

Wth at |east sonme attribution to the decentralization
of decision making authority in hiring practices, Kentucky’s
school systemis rapidly becom ng one of the nation’s finest,
one presently | ed by capabl e and dedi cated educators as super-

i ntendents of nost districts. However, the trial court’s
interpretation of KRS 160.345(2)(h) would eventually be detri -
nmental to many school districts in Kentucky.

Because the trial court’s holding is contrary to the
General Assenbly’s declared intent to create a decentralized
deci si on-maki ng authority, we hold that the application of the
appel lant and all other applications requested by the Site Based
Deci si on Maki ng Council, so long as they possess the qualifica-
tions as required by statute, nust be provided to the Council by
t he superintendent for its consideration in selection of the

princi pal .
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BAKER, BARBER, BUCKI NGHAM JOHNSON, AND TACKETT,
JUDGES, CONCUR WTH THI' S OPI NI ON

% k%
KNOPF, JUDGE, CONCURRI NG W TH SEPARATE OPI NI ON:
KNOPF, JUDGE. | agree with nuch of the reasoning and the result
of the magjority opinion, but I wite separately to address
certain positions expressed in both the nmgjority and di ssenting
opi nions. The en banc majority and the di ssent argue,
respectively, that neither school superintendents nor site-
based- deci si on-maki ng (SBDM councils can be trusted to rise
above their own political concerns to hire the nost qualified
applicant as principal. | cannot agree with either sentinent.
As the dissent correctly notes, the vast mgjority of schoo
superi ntendents endeavor to exercise their authority fairly and
in accord with their best judgment. However, the dissent then
| aunches into a criticismof teachers controlling the hiring of
the school principals. Not only is this assertion factually
incorrect — three out of six nmenbers of the SBDM council do not
conprise a “mgjority” — but also the characterization of
teachers as “foxes guardi ng the henhouse” is sinply unfair.
Moreover, it is not up to this Court to deci de whet her
school superintendents or SBDM councils shoul d sel ect
principals. The |legislature has nade that decision. One of the
primary objectives of KERA was to decentralize authority away
fromthe school superintendent in favor of adm nistrators,

18



students, teachers, and parents who are nost affected by what

occurs at that school. Board of Education of Boone County v.

Bushee, Ky., 889 S.W2d 809, 814 (1994). To this end, and
contrary to the argunment advanced by the dissent, KRS
160. 345(2) (h) expressly vests the SBDM council, not the
superintendent, with the authority to select the principal.
Al t hough the superintendent actually hires the principal, the
superintendent is bound by the choice nade by the SBDM counci |
Qur function is to determne the role of the
superintendent within this statutory schene. As set out in KRS
160. 345(2) (h), the superintendent has the authority to make the
initial review of the applications and to recommend particul ar
qualified applicants to the SBDM council. Such a review
enconpasses two general elenents: an objective determ nation of
whet her the applicant neets the mninum statutory and
prof essional criteria for the position; and a subjective
consi deration of whether the applicant possesses the experience
and the phil osophy necessary to be the nost effective principal.
Superi ntendent Back testified that he was | ooking for sonmeone
with “marvel ous | eadership skills.” Taking this statenent at
face val ue, such a consideration is still entirely subjective.
But whil e Superintendent Back had the discretion to
recommend applicants who he felt possessed intangible |eadership

qualities, the Russell SBDM Council was not bound to accept his
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judgnment. The SBDM Council could choose a principal fromthe
list of applicants recommended by the superintendent, or it
coul d ask Superintendent Back to provide “additional applicants
upon request when qualified applicants are available.” Allow ng
a superintendent to wi thhold objectively qualified applicants
based upon the superintendent’s subjective opinion would skew
the process and woul d undernmi ne the authority of the SBDM
council to choose the new principal. Therefore, | agree with
the mpjority that the term“qualified applicants” as used in KRS
160. 345(2) (h) nmeans those applicants who neet the m ni num | ega
and objective criteria for the position of principal.

JOHNSON AND PAI SLEY, JUDGES, CONCUR WTH THI S OPI NI ON

* * % *

GUI DUGLI, JUDGE, DI SSENTI NG ON THE | SSUE OF THE CONSTRUCTI ON COF
KRS 160. 345:

QU DUGAI, JUDGE. | nust respectfully dissent fromthe najority
opinion relative to KRS 160. 745(2) (b).

In reviewing the record, | believe the well-reasoned
opi nion of the Geenup Crcuit Court aptly discusses the
conplexities of this issue and I, therefore, adopt it as set
forth bel ow

In 1999, the Kentucky | egislature

adopt ed SBC deci sion making to provide the

teachers and parents with a voice in

determ ning the principal at individua

schools. The procedure for selection of a

principal is spelled out in the follow ng

statute:
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Froma list of applicants submtted by
the | ocal superintendent, the principa
at the participating school shal

sel ect personnel to fill vacancies,
after consultation with the school
council consistent with subsection
(2)(i1)(10) of this section. Requests
for transfer shall conformto any

enpl oyer - enpl oyee bargai ned contract
which is in effect. |If the vacancy to
be filled is the position of principal,
t he school council shall select the new
princi pal from anong those persons
recommended by the | oca

superintendent. Wen a vacancy in the
school principal ship occurs, the schoo
council shall receive training in
recruitnment and interview ng techni ques
prior to carrying out the process of
selecting a principal. The counci

shall select the trainer to deliver the
trai ning. Personnel decisions nmade at
t he school |evel under the authority of
this subsection shall be binding on the
superi ntendent who conpletes the hiring
process. The superintendent shal
provi de additional applicants upon
request when qualified applicants are
avai | able. KRS 160. 345(h) (Enphasis
added) .

The statute states that the SBC shal
sel ect the new principal fromanong those
persons recomrended by the | oca
superintendent. The Legislature appears to
be saying that the superintendent had
di scretion in who the SBC shall hire by its
use of the word Arecommended@. Webster:s
Dictionary defines recomend, Ato nane or
speak favorably as suited for sone use,
function, position, etc.@ Wbster:s New 20'"
Century Dictionary, Second Edition, The Wrld
Publ i shi ng Conpany, (1958).

Thus, the superintendent nust sel ect
t hose applicants of which he can speak
favorably and send themto the SBC. This is
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exactly what the Superintendent did. He
recommended four (4) applicants out of 10-12.
But, the Statute goes on to state that, AThe
Superi ntendent shall provide additiona
appl i cants upon request when qualified
applicants are available. @ This indicates

t hat the Superintendent has no discretion.

If the SBC asks for additional applicants,
then the Superintendent nust provide the
names of additional Aqualifiedi applicants.
So, the question beconmes when is an applicant
Aqual i fi ed?@

The O fice of the Attorney Cenera
opi ned that pursuant to KRS 160. 345(2)(h) the
Superintendent nust submt the names of al
applicants who neet the m ninum | egal and
school board policy requirenments when the SBC
asks for them QAG 95-10(1995)

The OAG opi nion does not finally decide
the issue. The OAG had to issue its opinion
because there is an apparent conflict in the
l aw, and the citizens of the Commonweal th
needed | egal gui dance prior to a court
ruling. Thus, the opportunity has now arisen
when the Court can attenpt to resolve this
conflict and have it subjected to the
scrutiny of an appellate decision that wll
be binding on all school boards throughout
t he Conmonweal t h.

The Legislature chose in drafting this
statute to use the word Aqualified@ rather
than Acertified.® Kentucky Adm nistrative
Regul ations |ay out the prerequisites for
principal certification. AA new applicant for
certification for school principal,...shal
successfully conplete prerequisite
tests...prior to certification as a schoo
principal.@ 704 KAR 29:460 " 1 (1). The
drafters of this KAR chose to tal k about
Acertificationf rather than Aqualification.f(@
Webster:=s Dictionary defines Aqualified@ as
Ahavi ng nmet conditions or requirenents set, or
havi ng the necessary or desirable qualities;
fit; conpetent.@ For one to neet the
requi renents set would indicate a person
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neeting all of the qualifications necessary
to be certified. That is, they neet the

m ni mum statutory and regul atory school board
policy requirenents to be eligible for the
Board to legally hire the person.

On the ot her hand one possessing
desirable qualities, being fit, or conpetent
for ajob inplies alittle nore than nerely
nmeeting the mninumstatutory regul atory
school board policy requirenents. Fitness
and conpetency require a person who can
exerci se sound judgnment when nmaking
deci sions. \When recommendi ng an appl i cant
for a principal ship, the superintendent mnust
consider not only if the person neets the
m ni mum prerequisites for certification, but
must ask hinself or herself whether that
person can nmake sound deci si ons.

In what context did the Legislature use
the word Aqualified@ in this statute?
Certification is a word of precision utilized
in KARs and statutes indicating that a person
possesses the basic m ninmum statutory,
regul atory and school board policy
requirenments to fulfill a job. 704 KAR
20: 400, 460, 710; KRS 161.027. The
Legi sl ature chose to use the word Aqualified@
in the sane statute [KRS 160.345(1)(h)] that
first uses the word Arecommended@ which is
clearly a discretionary function. It seens
unlikely that the Legislature would grant
di scretionary powers to a superintendent to
assist a SBC in selecting a principal, then
negate that discretion by taking it away in
t he next sentence. |If the Legislature
intended to nean that the superintendent nust
send the nanmes of additional applicants that
were certified, then it is nore likely they
woul d have used the word Acertified@ rather
t han Aqual i fi ed(.

The Legi sl ature recogni zes that public
education invol ves shared responsibilities.
KRS 158. 645. The SBC and superi ntendent nust
each share in their responsibilities to
sel ect the best person for principal anong
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the applicants. The Legislature designed a
process in which the parents, teachers and
superi ntendent each have a role in

determi ning who the principal will be at a

gi ven school. First, the superintendent nust
exercise his discretion in sending only those
nanmes of applicants that neet the m ni num
statutory, regulatory and school board policy
requi renents to do the job, and that he/she
bel i eves can do the best job for the schoo
system Next, the SBC nust exercise its

di scretion in determ ning whomthey desire to
be principal anong the nanes initially sent
by the superintendent. |If the SBC is not
satisfied with the applicants, then the SBC
can ask for the additional applicants. The
superi ntendent nust then exercise his/her

di scretion to provide additional applicants
only if the superintendent believes, in good
faith, that the applicant can do the job.
This process has the greatest success of
produci ng an applicant that can best perform
the duties of principal anong the field of
appl i cants.

O course the Court:s decision today
woul d | eave open the possibility that an
unscrupul ous superintendent could reconmend
only one (1) person as his choice, claimng
he is the only one qualified, but that is not
what happened here. The SBC nenbers had four
(4) applicants that the superintendent
t hought were qualified. By the sane token,
an unscrupul ous SBC coul d refuse to nake a
sel ection anong every pick if the court were
torule differently. dCearly the SBC and the
superintendent nust performtheir duties in a
good faith cooperative spirit to select a
princi pal .

It is the ruling of the Court that
Aqual i fiedd in the context of KRS
160. 345(2) (h) neans the applicant nust neet
all statutory, regulatory and school board
policy requirenents and be reconmended by the
superi ntendent of the School Board before the
superintendent has the duty to provide the
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nanme of the applicant upon request by the
SBC.

| agree with the trial court:s analysis on this issue
and, hence, find no error in its determnation that an applicant
for a principalship nust neet all necessary statutory,
regul atory and school board policy requirements and be
recommended by the superintendent in order to have the
appl i cant:s nane forwarded to the SBC for consideration. To do
otherwise, is to elimnate the superintendent fromthe hiring
process. Wiy require the SBC to request nore certified
applicants when all certified applications are eligible? The
superintendent’s only duty according to the majority is to
forward the names of all certified applicants and let the SBC
make its deci sion.

Wth that said, | believe I nust now specifically
address the majority opinion. It appears that the majority’s
mai n concern is the perception that historically superintendents
t hroughout Kentucky were not interested in education but rather
favoritism and nepotism M ntenance of the superintendent’s
political dynasty was paranmount and education of the nmasses a
di stant second fiddle to his political power and control. Wile
even | nust concede that tales of such exploits dom nate
Kent ucky education history, | believe those situations to be in
the mnority and not the general practice. |If one was to
bel i eve the sentinment contained in the majority opinion, one
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woul d wonder why the General Assenbly continued to maintain the
position of superintendent follow ng the Rose decision. |
believe the majority does a great disservice to the hard-
wor ki ng, sincerely dedicated and concerned superintendents that
have faithfully served this Commonwealth in the past and
continue to do so today. The vast majority of superintendents
in the past and those presently serving have struggled | ong and
hard to serve the children of Kentucky and provide themw th the
best educati on possible despite the often insurnountable

hi storical, political, econom cal and social odds against them
To strip the superintendent of the ability to have even m ni nal
input in the hiring of principals is to delegate themto nere
adm ni strators and not educators.

KRS 160. 370 sets forth the duties of the
superintendent. Included in those enunerate duties is the
responsibility for the hiring and dism ssal of all personnel in
the district. KRS 160.380(2)(a), in relevant part, states,
“Ia]ll appointnents, pronotions, and transfers of principals,
supervisors, teachers, and other public school enployees shal
be made only by the superintendent of school, who shall notify
the board of the action taken.” It is obvious that the
superintendent, as the executive agent of the |ocal schoo
board, is primarily responsible for all enploynent rel ated

issues within the district. Even the statute in question, KRS
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160. 345(2) (h), enpowers the superintendent with the authority to
submt a list of potential school personnel applicants to the
principal, who, after consultation with the SBC, will fill
vacanci es. The SBC has no power to request additional nanes to
fill these enploynent positions. Yet, the nmajority gives the
SBC the ultimate authority to determne who is to be enployed in
the trusted position of principal. It is inportant to note that
the SBC i s conposed of two (2) parents, three (3) teachers, and
the principal or admnistrator. See KRS 160.345(2)(a). Thus,
the majority opinion gives the teachers, who nust always have a
control ling menbership of a SBC, the final say in who is to be
principal. To me this anmbunts to allowing the fox to guard the
henhouse.

The superintendent who has nunerous statutory duties
and who is subject to renoval by the board for cause or
mal f easance as well as subject to nunerous criminal penalties
under KERA enacted | egislation has no authority to fill the nopst
trusted and inportant position in inplenenting school policy
(aside fromthe superintendent hinself), but a nere majority of
three hired teachers does. To me such an interpretation of
Rose, KERA, and KRS Chapter 160 is ludicrous. | believe G eenup
Circuit Judge Lewis D. Nichols properly interpreted the terns
“reconmend,” “qualified” and “certified” in his order addressing

KRS 160.345(2)(h) and in his determ nation that an applicant
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nmust be qualified and recommended before the superintendent has
the duty to provide the nane of the applicant upon request to
the SBC. Therefore, | would affirmthe trial court on this
i ssue.

COVBS, HUDDLESTON, MANULTY, AND SCHRODER, JUDGES,
CONCUR WTH THI' S OPI NI ON.

DYCHE, JUDGE, NOT SITTI NG

BRI EF FOR APPELLANT: BRI EF AND ORAL ARGUMENT FOR
APPELLEES:

Jeffrey S. Walther

Beth A Bowel | WIlliamH Fogle

Lexi ngt on, Kent ucky M. Sterling, Kentucky

ORAL ARGUMENT FOR APPELLANT:

Beth A. Bowel |
Lexi ngt on, Kent ucky
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