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BEFORE: COVBS AND DYCHE, JUDGES; AND POTTER, SPECI AL JUDGE.!
POTTER, SPECI AL JUDGE: Robert Hayden appeals from an order of
the Kenton Circuit Court denying his notion for post-conviction
relief pursuant to Kentucky Rules of Civil Procedure (RCr)
11.42. Hayden contends that he is entitled to have his
convictions for nurder and second-degree assault vacated because
he received ineffective assistance of counsel at trial. For the

reasons stated below we affirm

! Seni or Status Judge John Wods Potter sitting as Special Judge by assignment
of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution.



On August 7, 1998, Hayden was indicted for nurder,
Kent ucky Revised Statute (KRS) 507.020, and attenpted nurder,
KRS 507. 020 and KRS 506.010. The charges resulted fromthe
all egation that on May 30, 1998, Hayden caused the death of
Grard Crosby by stabbing himto death, and that he attenpted to
cause the death of Jam e Crosby, Hayden's girlfriend and Grard
Croshy’s ex-wife, by attenpting to stab her to death.

Following a jury trial Hayden was found guilty of
Mur der and second-degree assault. The jury reconmmended
sentences of 30 years and 10 years, respectively, to run
consecutively. Hayden filed a notion for a new trial, which was
denied. On May 7, 1999, the trial court entered final judgnment
and sentence consistent wwth the jury verdict and sentencing
recommendation. On August 24, 2000, the Kentucky Suprene Court
rendered an opinion affirm ng Hayden’ s conviction and sentence.

On August 21, 2001, Hayden filed a pro se notion for
post-conviction relief pursuant to RCr 11.42. On Cctober 8,
2001, the trial court entered an order denying the notion. This
appeal foll owed.

Hayden contends that, for various reasons, he received
i neffective assistance of counsel. |In order to prevail in an
RCr 11.42 proceeding, the novant nust first allege in the notion
specific facts that if true would entitle himto relief. RC

11.42(2). In order to establish ineffective assistance of



counsel, the novant mnmust satisfy a two-part test showi ng: (1)
that counsel's performance was deficient and (2) that the
deficiency resulted in actual prejudice affecting the outcone.

Strickland v. Washington, 466 U S. 668, 104 S. C. 2052, 80 L

Ed. 2d 674 (1984); @Gll v. Commonweal th, Ky., 702 S.W2d 37

(1985), cert. denied, 478 U.S. 1010, 106 S. C. 3311, 92 L. Ed.
2d 724 (1986). Unless the novant makes bot h show ngs, he cannot

prevail. Strickland, 466 U S. at 687, 104 S. . at 2064. The

specific facts alleged in the notion nust show that tria
counsel s perfornmance was deficient and that absent the errors
by trial counsel there is a reasonable probability that the jury

woul d have reached a different result. Norton v. Commpnweal t h,

Ky. 63 SSW 3d 175, 177 (2001). The burden of proof is upon the
novant to show that he was not adequately represented by trial

counsel . Jordan v. Comonweal th, Ky., 445 S . W2d 878, 879

(1969) .

I n determ ni ng whet her counsel was ineffective, a
review ng court nust be highly deferential in scrutinizing
counsel's performance, and the tendency and tenptation to

second- guess mnust be avoided. Harper v. Commonweal th, Ky., 978

S.W2d 311, 315 (1998). W nust look to the particular facts of
each case and determ ne whether the acts or omi ssions were
outside the wi de range of professionally conpetent assistance.

Id. For a notion to be denied without a hearing the record rmnust



concl usively disprove the novant’s all egations or otherw se
prove that he is not entitled to relief. Fraser v.

Commonweal th, Ky., 59 S.W 3d 448, 452 (2001).

Hayden's first allegation of ineffective assistance is
that trial counsel, after securing an instruction for extrene
enoti onal disturbance (EED), conceded in closing argunents that
EED was not applicable under the facts of this case. During
closing argunents, trial counsel referred to the EED i nstruction
and then nmade the statenent, “l don't believe that that was what
happened. | don’t think anyone here is to argue that.”

While an EED jury instruction to the nurder charge was
given, a review of the trial discloses that Hayden' s principal,
if not only, defense was self-protection. Hayden took the
stand, admtted that he stabbed Grard Crosby to death, but
al l eged that he did so because he felt he was in a life-
threatening situation. As noted by the Suprene Court in its
opinion in the direct appeal “neither the Commonweal th nor
Appel | ant argued extrene enotional disturbance at trial.

Appel lant relied on a self-defense justification.” Hayden v.

Commonweal t h, 1999-SC-0472-MR, Slip Op. at 2 — 3.

It is not the function of this Court to usurp or

second- guess counsel's trial strategy. Baze v. Commonwealt h,

Ky. 23 S.W3d 619, 624 (2000). Further, it is well settled that

judicial scrutiny of counsel's perfornmance nust be highly
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deferential. Strickland, 466 U S. at 689, 104 S.Ct. at 2065.

Because of the difficulties inherent in making a fair assessnent
of attorney performance, "a court nust indulge a strong
presunption that counsel’s conduct falls within the w de range
of reasonabl e professional assistance; that is, the defendant
nmust overcone the presunption that, under the circunstances, the
chal | enged action ‘m ght be considered sound trial strategy.’ "
Strickland, 466 U .S. at 689, 104 S.Ct. at 2065; Conmmonwealth v.
Pel frey, Ky., 998 S.W2d 460, 463 (1999).

Based upon the evidence as devel oped through the tria
testinmony, including Hayden's testinony, it was a legitimte
trial strategy for trial counsel to enphasize self-protection as
Hayden's princi pal defense. As part of this strategy, it was
proper for trial counsel to de-enphasize the EED instruction for
t he purpose of directing the jury' s attention to the self-
protection evidence. Because trial counsel’s statenents in
cl osing argunents anounted to legitimate trial strategy, there
was not ineffective assistance of counsel.

Next, Hayden contends that he received ineffective
assi stance because trial counsel nullified the EED defense in
cl osing argunents w thout his consent.

This argunment is nerely a rehash of the preceding
argunment, and we will not provide additional discussion of tria

counsel’s conments concerning EED during his closing argumnent
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except to clarify that it was not necessary under the Strickland

standards for trial counsel to consult with Hayden prior to
pursuing this trial strategy.

Next, Hayden contends that he received ineffective
assi stance because trial counsel failed to secure an expert
witness to review the bl ood evidence, the collection of the
bl ood evi dence, and the testing of the bl ood evidence.

The novant in an 11.42 notion nust allege the grounds
for relief with particularity. He nust “state specifically the
grounds on which his sentence is being challenged and the facts

on which [he] relies.” RC 11.42(2); Stanford v. Commonweal t h,

Ky., 854 S.W2d 742, 748 (1993). Here, Hayden has made no
attenpt to show that an expert even exists who could establish
factors relative to the bl ood evidence favorable to his defense.
Concl usory al |l egati ons which are not supported by specific facts
do not justify post-conviction relief under RCr 11.42. Sanders
at 385. Further, RCr 11.42 is not intended to serve the
function of a discovery deposition. Id. Hayden' s allegation
that trial counsel was ineffective because he failed to hire a
bl ood evi dence expert is without nerit.

Next, Hayden contends that trial counsel was
ineffective for failing to nove for dismssal of the charges at

t he concl usi on of the evidence.



We construe this argunment to allege that trial counse
was ineffective for failing to nove for a directed verdict at
t he concl usi on of the Commonwealth’s case and t he defense case.
Neit her party provides us with the proper citations to the
vi deot ape trial; however, Hayden was not entitled to a directed
verdi ct at the conclusion of the presentation of the evidence of
either the Commonweal th’s case or the defense case; so, even if
this allegation is true, he was not prejudiced by the deficient
per f or mance.

Next, Hayden contends that trial counsel was
i neffective because he failed to object to the presentation of
addi ti onal proof by the Commonweal th after it had announced
cl osed.

A review of the videotape citations supplied by Hayden
di scl oses that the questions about which Hayden makes conpl ai nt
were not asked after the Commonweal th announced cl osed. The
record does reflect that at the conclusion of the proceedi ngs on
March 23, 1999, the Commonweal th passed a witness to the defense
for questioning, but questioning by the defense did not conmence
that day. The follow ng norning, at the comrencenent of the
proceedi ngs, the Commonwealth was permtted to ask a few
addi ti onal questions concerni ng whet her Hayden was ri ght-handed
or left-handed. Simlarly, the Comobnweal th passed a witness to

t he defense for questioning just prior to the lunch break on

-7-



March 24, 1999, but defense counsel did not comrence questi oning
of the witness prior to lunch. Wen proceedings resuned after

[ unch, the Commonwealth was permitted to ask a few additiona
guestions of the wi tness concerni ng whet her anyone other than
Hayden and the two victins had been at the residence and whet her
t he kitchen door worked properly.

Trial counsel’s acqui escence in permtting the
Commonweal th to wind-up its direct exam nation of the w tnesses
was, in our estimation, a courtesy rather than deficient
performance. Mdreover, there is not a reasonable |likelihood the
result of the trial would have been different if trial counse
had obj ected, and Hayden was not prejudiced by the additiona
guesti oni ng.

Next, Hayden contends that trial counsel was
ineffective for failing to call the |ead detective as a w tness.

Hayden has failed to all ege facts regardi ng how he was
prejudiced by the failure to call the | ead detective. He
identifies no excul patory evidence the detective may have
testified to, or any other advantage associated with calling the
detective. "Decisions relating to witness selection are
normal ly left to counsel's judgnent and this judgnment will not

be second-guessed by hindsight."” Foley v. Commonweal th, Ky., 17

S.W3d 878, 885 (2000) (quoting Fretwell v. Norris, 133 F.3d

621, 627 (8th Gir. 1998))



In the absence of specific allegations regarding the
prej udi ce Hayden suffered by trial counsel’s failure to call the
| ead detective, this allegation of ineffective assistance is
wi t hout nerit.

Next, Hayden contends that if the individua
al l egations of ineffective assistance are insufficient for post-
conviction relief then the cunulative effect of the errors in
performance entitles himto relief.

Def ense counsel was not ineffective as a result of
cunmul ative error. In view of the fact that the individua
al | egations have no nmerit, they can have no cumul ative val ue.

McQueen v. Conmonweal th, Ky., 721 S.W2d 694, 701 (1986).

Next, Hayden contends that the trial court erred by
denying his notion in the absence of a response to his notion by
t he Conmonweal t h.

In reviewing an RCr 11.42 notion, first, the tria
j udge nust exam ne the notion to see if it is properly signed
and verified and whether it specifies grounds and supporting
facts that, if true, would warrant relief. |If not, the notion

may be sunmarily dism ssed. Fraser v. Commonweal th, Ky., 59

S.W3d 448, 452 (2001) (citing Odewahn v. Ropke, Ky., 385 S. W 2d

163, 164 (1964)). As disclosed by our discussion of the
i ndi vidual issues in this case, above, Hayden s notion did not

speci fy grounds and supporting facts that would warrant relief,
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and it was proper for the trial court to summarily dismss the
nmotion wthout a response fromthe Comonweal t h.

Final |y, Hayden contends that he was entitled to an
evidentiary hearing on his notion.

A hearing is required only if there is a materi al
i ssue of fact that cannot be conclusively resolved, i.e.,
concl usively proved or disproved, by an exam nation of the

record. Id. (citing Stanford v. Comonweal th, Ky., 854 S. W 2d

742, 743-44 (1993), cert. denied, 510 U. S. 1049, 114 S. . 703,

126 L. Ed.2d 669 (1994) and Lewis v. Commonweal th, Ky., 411

S.W2d 321, 322 (1967)).

In this case there were no material issues of fact
whi ch coul d not be conclusively resolved by the record, and an
evidentiary hearing was not required.

For the foregoing reasons the judgnment of the Kenton

Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Robert Hayden, pro se Al bert B. Chandler 11
Eastern Kentucky Correctional Attorney Ceneral of Kentucky
Conpl ex
West Liberty, Kentucky Kent T. Young

Assi stant Attorney Cenera
Frankfort, Kentucky
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