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BEFORE: COVBS AND DYCHE, JUDGES; AND POTTER, SPECI AL JUDGE.'!
POTTER, SPECI AL JUDGE: Tinothy M Pangall o appeals from an
order of the Canpbell Crcuit Court dismssing his appeal froma
deci sion of the Kentucky Law Enforcenent Council (KLEC) to
revoke his certification as a police officer for allegedly
meki ng fal se statenents to his enployer, the Newport Police
Departnent (NPD), regarding the status of his Mrine Corps

Reserves obligations and di scharge. Because Pangall o was deni ed

! Seni or Status Judge John Wods Potter sitting as Special Judge by assignment
of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution.



m ni mal due process saf eguards under the procedures which
resulted in the revocation of his police officer certification,
we reverse the decision of the Crcuit Court and remand for the
entry of an order requiring KLEC to reinstate Pangallo’s
certification to inactive status.

On Decenber 3, 1999, Pangallo graduated fromthe
Kent ucky Law Enforcenment Basic Training in R chnond, Kentucky.
On March 10, 2000, he received his peace officer certification
from KLEC. Pangall o was subsequently enployed by NPD. At the
time of his hiring, Pangallo was a nenber of the United States
Mari ne Corps Reserves.

On May 8, 2000, Pangall o received a discharge under
ot her than honorable conditions fromthe Marine Corps Reserves.
On August 24, 2000, after Pangallo reported for his shift at
NPD, he was approached by two of his superior officers, who
presented Pangall o with resignation papers. Though Pangallo
signed the resignation papers, he now clains that he was coerced
into resigning and signed the papers under duress. Wthin 10
days of Pangallo’s resignation fromthe force, the NPD notified
KLEC pursuant to KRS 15.392(1), and Pangallo’s police officer
certification was placed in inactive status.

On Cctober 2, 2000, the NPD Operations Comrander
mailed a letter to KLEC requesting that Pangall o’ s police

officer certification be revoked. The letter stated that



Pangal | o had nade fal se statenents to NPD officials regarding
his Marine Corps Reserves obligation and discharge. As a result
of the letter, on Novenber 15, 2000, KLEC issued a letter
revoki ng Pangallo’s police officer certification.?

On Novenber 27, 2000, Pangallo filed an appeal of the
certification revocation with the Canpbell G rcuit Court. See
KRS 15.390(2). In the appeal, Pangallo contended that he had
never made m srepresentations to NPD officials, and that the
action of KLEC in revoking his police officer’s certification
was arbitrary, capricious and an abuse of due process in that he
was not afforded the opportunity to rebut the allegations of
NPD s QOctober 2, 2000, letter to KLEC. On February 20, 2001,
Pangallo filed a notion to declare KRS 15.392(4) and KRS
15.392(5) 2% unconstitutional as witten and/or as applied agai nst
appel | ant .

On May 29, 2001, Pangallo filed a notion for sunmmary
judgnent. On Septenber 27, 2001, the trial court entered an
order denying Pangall o’ s notion for summary judgnent,

determ ning that KRS 15.392(4) and KRS 15.392(5) are

2 W have been unable to reconcile these specific procedures with the statutes
applicable to KLEC, see KRS 15.310 — KRS 15.333, or to Oficer Certification
and Training, see KRS 15.380 — KRS 15. 404.

3 Effective July 15, 2002, KRS Chapter 15 was anended. As amended subsections
(4) and (5) of KRS 15.392 are renunbered as subsections (5) and (6),
respectively. In order to maintain consistency with the circuit court record
and appellate briefs, our citations to KRS Chapter 15 refer to the pre-July
2002 version. The 2002 anendnents to Chapter 15 do not affect our decision
in this case



constitutional as witten and as applied to the appellant, and
hol di ng that KLEC acted properly when it revoked Pangallo’'s
police officer certification. This appeal followed.

Pangal | o contends that his right to due process was
not observed in the course of KLEC s revocation of his police
officer’s certification.

In review ng an appeal froman adm nistrative
decision, our judicial reviewis concerned with the question of

arbitrariness. Anerican Beauty Hones Corp. v. Louisville and

Jefferson County Pl anning and Zoni ng Comm ssion, Ky., 379 S. W 2d

450, 456 (1964). The scope of this reviewfalls into three
fundamental grounds: (1) whether the agency acted in excess of
its granted powers; (2) whether the party to be affected

recei ved procedural due process; and (3) whether there was
substanti al evidentiary support for the action of the agency.
Id. The primary allegation of arbitrariness in this case is
that Pangall o did not receive procedural due process under the
procedure whereby KLEC revoked his police officer certification.
The m ni mum requi renments of due process are notice, an
opportunity for a hearing appropriate to the nature of the case,
and the making of particularized findings of fact for the

record. Cape Publications, Inc. v. Braden, Ky. 39 S.W3d 823,

827 (2001).



The appel |l ees agree with Pangall o’ s argunent that a
police officer is entitled to due process before his
certification status can be revoked by KLEC. The appell ees,
however, contend that Pangal |l o waived his right to challenge the
revocation of his certificate when he voluntarily resigned from
the NPD police force. Wile we agree that by resigning fromthe
force Pangall o waived his rights to the due process procedures
applicable to the term nation of a police officer, for the
reasons stated below, we do not agree that he further waived his
due process rights to challenge the verity of NPD s concl usion
that he engaged in willful falsification of information to
obtain or maintain certified status.

KLEC, anong other things, certifies applicants who
have net its requirenents to be a |l aw enforcenent officer. KRS
15.330(e). Certification is a prerequisite for permnent
enpl oyment in many | aw enforcenent jobs. KRS 15. 380.

The statutory schene for becom ng certified and
remai ning certified is sonmewhat peculiar. The schene apparently
was designed to limt KLEC s ability to second-guess an
of ficer’s enployer’s assessnent of his suitability for |aw
enforcenment work. KRS 15.386 sets forth five certification
categories: precertification, certified, inactive, revoked,
denied. In addition, upon the death of a certified officer, his

certification is retired. KRS 15.392(3).
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A sonewhat sinplified description of the certification
categories is as follows: An individual who is enployed by a
| aw enf orcenent agency and neets certain mninmum qualifications,
but has not conpleted his training, has precertification status
and is given a year to conplete his training. KRS 15.386(1). A
person who is enployed in | aw enforcenent and neets all the
requirenents is certified. KRS 15.386(2). A person’s
certification becones inactive upon his separation fromhis
enpl oynent. KRS 15.386(3). |[If a person with an inactive
certification | ater obtains enploynent in | aw enforcenent, he
will again becone certified if he updates his training and has
not commtted certain acts for which his certified status may be
revoked. 1d. A person whose enploynment is termnated for
certain specified reasons, including wllful falsification of
information to obtain or maintain certified status, is subject
to having his certification revoked. KRS 15.386(4).

KRS 15.392(1) provides that within 10 days after an
enpl oyee | eaves his enploynent, the enployer nust file a summary
with the KLEC providing relevant information about the
separation. KRS 15.392(4) provides that the “enpl oying agency’s
findings of fact and evidentiary concl usions shall be deened
final. [KLEC] shall be limted only to revoking the
certification.” KRS 15.392(5) provides that the “[KLEC] shal

not accept or hear conplaints.”



Thus while KLEC initially certifies officers, the
enpl oyer plays the dom nant rol e concerning whether an officer
mai ntains that certification. The enployer nakes the deci sion
about whether to fire an individual, and its basis for the
term nation determ nes whet her the KLEC pl aces the enpl oyee on
i nactive or revoked status. Cearly the statutory schene
envi sions that the enployee will obtain his due process through
t he enpl oynent term nation process.

The above schene does not fully envision the factua
situation in this case, i.e., the situation where a police
of ficer is accused of m sconduct, voluntarily resigns for an
ost ensi bl e reason which would not result in revocation but
t her eby wai ving his due process through the enpl oynent
term nation process, has his certification placed in inactive
status, and then has his certification revoked based upon an ex
parte unilateral report by the enploying agency to KLEC

As previously noted, Pangallo was a nenber of the
Mari ne Reserves when he sought enploynent with the NPD. As part
of the enploynent process, he was asked questions about his
reserve status. According to the Cctober 2, 2000, NPD letter to
the KLEC, Pangall o stated that he was neeting his reserve
obl i gati ons and had never been disciplined. Pangallo was then

hired, and after conpleting training becane certified. After



Pangal | o was certified, he was discharged fromthe Marine
Reserves on other than honorabl e conditions.?

The October 2000 letter also stated that, in
i nvestigating Pangall o s discharge fromthe Marines, NPD had
di scovered that Pangall o had not been attending drill neetings.
NPD concl uded that therefore, contrary to what Pangall o had
stated on his enploynent application, he was in fact not neeting
his reserve obligation

After the above information cane to |ight,
representatives of NPD confronted Pangallo with this information
and gave himthe opportunity to resign, which he accepted.
Al t hough the appellate record does not contain a copy of
Pangal | 0’ s resignation letter, NPD s Cctober 2, 2000, letter
specifically states that Pangall o resigned for “persona
reasons.”

The October 2000 letter to KLEC stated as fact that
Pangal |l o had m srepresented his reserve status to the Depart nent
upon his initial enploynent and at | east once during his
enpl oynment. Pursuant to KRS 15.386(4)(b), one ground for
revoking a police officer’s certification is when the officer
“has been separated from an enforcenent agency for . . . wllful

falsification of information to obtain or maintain certified

4 Interestingly, such a discharge will prevent soneone from becom ng
certified, see KRS 15.382(9), but the sane discharge received by a certified
of ficer does not affect that officer’'s certification as long as he remains
enpl oyed.



status.”?®

Al though the letter specifically stated that Pangallo
had resigned, i.e., had been separated fromthe agency, for
personal reasons, neverthel ess, KLEC revoked Pangall o’ s
certification. Pangallo sought a review of that decision but
was denied a hearing. KLEC determ ned that it did not have the
power to hold a hearing based upon the statutory provisions that
“[t]he enploying agency’s findings of fact and evidentiary

concl usions shall be deened final,” KRS 15.392(4), and because
“[t] he counsel shall not accept or hear conplaints,” KRS

15. 392(5).

We agree with the Appellees that when Pangallo

resi gned, he waived his right to question the term nation of his

enpl oynent and the wai ver was valid. Rednon v. MDaniel, Ky.,

540 S.W2d 870 (1976). Pangallo has failed to state any facts
whi ch woul d support his allegation that any actions by NPD
representatives in requesting his resignation rise to the |evel
of coercion or duress. Rather, as in Rednon, it appears that
any threat against Pangallo was a nere threat to exercise a

| egal right made in good faith; nanely, a threat to termnate
Pangal lo for willful falsification of information to obtain or
maintain certified status. Cearly NPD possessed the right to

pursue such term nation procedures. 1d.

5 Under the 2002 anendnents, KRS 15.392(2) provides that “If the person has
been separated for any reason justifying revoked or denied status pursuant to
KRS 15. 386, the council shall revoke the person’s certification.”
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However, Pangallo’s certification was not revoked
nmerely because he resigned fromhis job. In fact, KRS 15.386(4)
does not authorize the revocation of an officer’s certification
nmerely for a resignation for personal reasons. Pangallo | ost
his certification because KLEC accepted NPD s assertion that he
had nmade fal se statenents to get, and later to maintain, his
job. In order for KLEC to be statutorily authorized to take
that action, Pangallo nust have been separated fromhis job for
that reason. KRS 15.386(4)(b). However, the record supports
only that Pangall o was separated fromhis job because he
voluntarily resigned, and that the resignation was the reason
for his separation from NPD

Al t hough Pangal |l 0’ s resignation papers are not part of
the record, it is fair to infer that the papers do not
specifically concede the m sconduct charges agai nst him or
specifically waive the right to challenge what the reason for
his term nation m ght have been if he had not resigned. |Indeed,
one of Pangallo’'s primary notives in resigning was probably to
avoid term nation for m sconduct and maintain a “clean record.”
This is borne out by the October 2000 I etter which specifies
t hat Pangall o resigned for “personal reasons.”

Further, even if we have incorrectly deduced the
content of Pangallo s resignation |etter, we nust neverthel ess

infer that Pangall o did not specifically waive his due process

-10-



rights to refute NPD s allegation that he had engaged in

m sconduct. The burden of proof is upon the person relying upon
wai ver. \Wiver requires proof of a "know ng and voluntary
surrender or relinquishment of a known right." Because this is
a right with both constitutional and statutory underpinnings,
proof of waiver nust be clear and convincing. As such, while no
formal or witten waiver is required, statenents and supporting
ci rcunst ances nust be equivalent to an express waiver to neet

the burden of proof. G eathouse v. Shreve, Ky., 891 S W2d 387,

391 (1995). Here, the absence of resignation papers proving
wai ver, i.e., the absence of proof, works against KLEC.

In summary, the record before this court supports only
t hat Pangal |l o was separated from NPD “for personal reasons,” and
the nere resignation of a police officer fromhis job for
per sonal reasons would normally result in his certification
bei ng placed in inactive status pursuant to KRS 15. 386(3).
Further, Pangall o was never given notice or an opportunity to be
heard regardi ng the Cctober 2000 al |l egati ons of m sconduct, nor
is there evidence in the record that he waived his right to
these m ni mal due process rights. W are persuaded that the
deni al of these m nimal procedures requires that we reverse the
decision of the Circuit Court and remand for the entry of an
order requiring KLEC to reinstate Pangallo’s certification to

i nacti ve status.
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Because we have di sposed of this appeal on other
grounds, we need not address Pangallo’s claimthat KRS 15.392(4)
and KRS 15.392(5) are unconstitutional as witten and/or as
appl i ed agai nst the appell ant.

For the foregoing reasons the order of the Grcuit
Court is reversed and remanded for further proceedi ngs

consi stent with this opinion.

ALL CONCUR
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Departnent of Crimnal Justice
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