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JOHNSON, JUDGE: Peoples Bank of Bullitt County has appeal ed
fromthe findings of fact, conclusions of |aw and judgnent
entered by the Bullitt Circuit Court on April 29, 2002, which
ordered that Stout’s Feed Store had priority over Peoples Bank

to the remai ning proceeds fromthe sale of a tract of rea

! Judge Robert A. MIler was assigned this case as special judge pursuant to
an order entered on June 27, 2001, which disqualified Bullitt Circuit Judge
Thomas Wl |l er as presiding judge.



estate. Having concluded that the trial court’s factua
findings were not clearly erroneous and that its ruling that
Stout’s Feed had priority over Peoples Bank was correct as a
matter of law, we affirm

On May 6, 1993, Jeffrey Phil pot executed a prom ssory
note and nortgage (hereinafter “93 Note” and “93 Mirtgage”)? to
Peoples Bank with a final maturity date of May 6, 1994. The
original principal was $7,000.00, and the nortgage was on a 20-
acre tract® located in Bullitt County, Kentucky. Paragraph 13 of
the 93 Mortgage provided that if Peoples Bank made future
advances to Phil pot, such future advances were to be secured by
the 93 Mortgage “when evidenced by prom ssory notes stating said
sunms are secured thereby.” The 93 Mrtgage “secure[d] any
addi ti onal indebtedness whether direct, indirect, existing,
future, contingent or otherwise in no event to exceed $60, 000. 00
in addition to the amount | oaned.”

On June 22, 1996, Phil pot executed a proni ssory note
and nortgage to Peopl es Bank (hereinafter “96 Note” and “96

Mortgage”)? with a final maturity date of June 22, 1997. The

2 pPeopl es Bank | ent Philpot the noney for the purpose of purchasing and
constructing hones in Bullitt County, Kentucky. The 93 Mrtgage was recorded
on May 11, 1993, in nortgage book 291, page 170, in the office of the Bullitt
County Court Cerk.

8 This 20-acre tract is also known as the M. Elnira Road tract.

4 The 96 Mdrtgage was recorded on June 24, 1996, in nortgage book 365, page
188, in the office of the Bullitt County Court O erk.



original principal was $21, 000.00, and the nortgage was on Lots
8 and 10 of Beech Grove Place, Bullitt County, Kentucky.® The 96
Mort gage al so contained a future advances cl ause, which provi ded
t hat Peopl es Bank, at its option, nmay nmake future advances to
Phil pot prior to the release of this nortgage. Any future
advances up to $175, 000. 00 woul d be secured by the 96 Mortgage
“when evidenced by prom ssory notes stating said suns are
secured thereby.”

On April 27, 1997, Stout’s Feed filed a nechanic’s
lien on Lot 8, Beech Grove Place, on a claimagainst Philpot for
$12,328.00 plus interest and costs. Stout’s Feed released its
mechanic’s |ien on Novenber 14, 1997, after it accepted
$3, 000. 00 and a promi ssory note from Philpot in the amount of
$13,162.27, with interest at a rate of ten percent per annum
t hat was due and payable on May 14, 1998. To secure the
prom ssory note, Stout’'s Feed accepted a nortgage from Phil pot
dated and filed on Novenber 14, 1997 (hereinafter “Stout’s Feed
Mort gage”)® on Lot 10, Beech Grove Place and the 20-acre tract.
The Stout’s Feed Mrtgage provided:

Mort gagor warrants and covenants that
Mortgagor is |lawfully seized of the Property

> The trial court found that Lot 8 was subsequently rel eased by a parti al

rel ease recorded in deed book 448, page 495, in the office of the Bullitt
County Court C erk.

5 This nortgage was recorded in nortgage book 408, page 270, in the office of
the Bullitt County Court d erk.



and has the right to nortgage and convey
same; that the Property is free from al
encunbrances, liens, clains and charges,
except the follow ng encunbrances of record
MIG to Peoples Bank of Bullitt County and
that Mortgagor’s heirs, executors,

adm ni strators, successors, and assigns wl|
defend generally the title to the Property
against all other clains and denmands.

When Philpot failed to pay the note, Stout’'s Feed
filed a conplaint in the Bullitt Grcuit Court on July 9, 1998,
agai nst Phil pot, Peoples Bank, the Commonweal th of Kentucky, and
Bullitt County.’ On the same date the conplaint was filed,

Stout’s Feed filed a notice of |is pendens as to Lot 10 and the

20-acre tract in the office of the Bullitt County Court O erk.
On July 17, 1998, Peoples Bank filed its answer and
cross-cl ai magai nst Phil pot, asserting that it had a first and
superior lien on the subject properties. Peoples Bank
mai nt ai ned that on Novenber 14, 1997, Phil pot had signed a
prom ssory note for $34,538.87, with an interest rate of 9.25%
per annum (hereinafter “First 97 Note”), that was secured by
the 93 Mrtgage to Peopl es Bank covering the 20-acre tract.?®
Peopl es Bank al so mai ntai ned that on Novenber 14, 1997, Phil pot

had signed a prom ssory note for $78,981.36, with an interest

" Phil pot was indebted to Stout’s Feed in the sumof $14,045.02 as of My 21,
1998, plus interests and costs fromthat date until paid. Stout’s Feed

i ncl uded Peopl es Bank, the Commonwealth of Kentucky, and Bullitt County as
def endants because of their interest in the real property.

8 Inthe First 97 Note under the heading entitled “COLLATERAL,” it was
stated: “This Note is secured by REAL ESTATE MORTGAGE OF MAY 6 1993.



rate of 9.95% per annum (hereinafter “Second 97 Note”), that
was secured by the 93 Mdrtgage to Peopl es Bank covering the 20-
acre tract and the 96 Mrtgage to Peoples Bank covering Lot 10.°
Peopl es Bank alleged that it had a |ien on the 20-acre tract for
t he $36,692.10, plus interest that it was owed, and a lien on
only Lot 10'° for the $84,191.65, plus interest that it was
owed.

Stout’s Feed noved the trial court for a summary
j udgnent and an order of sale, which the trial court entered on
Cct ober 13, 1998. However, since Philpot had previously filed
bankruptcy he noved the trial court to vacate the summary
j udgnment and the order of sale, which the trial court granted on
Novenber 2, 1998. The trial court then referred the matter “to
the [ Master] Comm ssioner for determnation of liens, their
priority and anounts.” Thereafter, the trial court ordered the

Mast er Commi ssioner to sell the tracts, adding that the

® In the Second 97 Note under the heading entitled “COLLATERAL,” it was
stated: “This Note is secured by REAL ESTATE MORTGAGE OF JUNE 22 1996 LOT 10
BEECH GROVE ROAD AND MIG OF MAY 6 1993.”

01t is unclear why Peoples Bank did not assert a lien on the 20-acre tract
for the Second 97 Note since that note referred to the 93 Mrtgage which

i ncl uded the 20-acre tract.

1 Farm Credit Services obtained a default judgnent and order of sal e agai nst
Philpot in Bullitt Grcuit Court. FarmCredit Services acknow edged that its
lien was inferior to both Stout’s Feed’ s lien and Peoples Bank’s |lien
Furthernore, as Farm Credit Services has not appealed fromthe trial court’s
judgnment, the facts regarding its involverment in the case sub judice are not
rel evant.



“[d]eterm nation of the priority and anount of liens is reserved
until after the sale of the property.”?!?

On March 14, 2001, the Conm ssioner filed his report
and recomrended t hat Peoples Bank’s 93 Mirtgage be deened
superior to the lien of Stout’s Feed based on the finding that
“the note was an additional advance which was secured by the
1993 nortgage.” As to Stout’s Feed s equitable argunent, the
Conmi ssi oner recomended a finding that “M. Hardy®® did not
intentionally mslead or deceive M. Stout [in releasing the
mechanic’s lien].”

Stout’s Feed filed exceptions to the Comm ssioner’s
recommendati on and report on March 23, 2001, and the natter was
submtted to a special circuit court judge for a fina
determnation. The trial court found that Peoples Bank had nade
additional |oans to Phil pot between May 6, 1993, and May 14,
1994, which total ed $84,884.41, and that this anmpunt exceeded
t he $60, 000. 00 future advances cl ause by $24, 884. 41, whereby any
future advances in Novenber 1997 woul d al so have exceeded the
future advances limtation. The trial court found that Peoples

Bank had admtted that the 93 Note was marked “PAI D’ and

delivered to Philpot on or about May 14, 1994. The trial court

12 The two real estate tracts were subsequently sold. Peoples Bank purchased
Lot 10, Beech Grove Place, for $45,000.00. Chester and Mary F. Phil pot
purchased the 20-acre tract for $40, 000. 00.

3 M. Hardy was the president of Peoples Bank.
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al so found that Peopl es Bank’s conmputer records indicated that
the intervening notes fromthe 96 Note up to Novenber 14, 1997,
were “NEW | oans, rather than advances or extensions. The tria
court further found that Peoples Bank had failed to produce any
conputer records in conformty with discovery requests to
establish paynents on the Novenber 14, 1997, Prom ssory Note,
and that Peopl es Bank had failed to naintain a record of the

| oan history with copies of |oan docunents or notes to indicate
t hat any subsequent | oans were an extension of the original 93
Not e and 93 Mortgage, or that any subsequent | oans renai ned
within the future advances clause Iimtations. The trial court
concluded its factual findings by remarking that “[t]his was
shoddy bookwork considering the nunber, size and conplexity of
t he Phil pot | oans and properties involved[,]” and that Peoples
Bank had the opportunity to forma paper trail regarding the

| oan history and to avoid the issue entirely, yet failed to do
so.

The trial court determ ned that when Peopl es Bank
realized Stout’s Feed had nmechanic’s liens on both Lots 8 and
10, and that it could not close the sale of Lot 8, Bill Hardy,

t he president and chief executive officer of Peoples Bank,
contacted Kenneth Stout, the president of Stout’s Feed, in order
to negotiate a rel ease of the nechanic’s lien on Lot 8. The

trial court found that as a result of these negotiations,

-7-



Peopl es Bank agreed that Stout’s Feed would recei ve $3, 000. 00
and a note for $13,162.27 from Philpot, with a nortgage on Lot
10 and the 20-acre tract in exchange for a release of its
mechanic’s lien on Lot 8.

The trial court further found that on Novenber 14,
1997, after Phil pot executed the note and nortgage to Stout’s
Feed and the sale of Lot 8 was closed with $3,000.00 paid to
Stout’s Feed, Peoples Bank had Phil pot execute two new notes to
it. The $34,538.87 note was secured by the 20-acre tract on the
93 Mortgage and the $78,981.36 note was secured by Lot 10 on the
96 Mortgage. The trial court concluded that Peoples Bank was
attenpting to have the two 1997 | oans take priority over Stout’s
Feed' s nortgage on Lot 10 and the 20 acres.

The trial court found that the Stout’s Feed Mortgage
fromPhilpot to Stout’s Feed indicated that the property being
secured was free and clear of all liens, clainms and encunbrances
except “MIG to Peoples Bank of Bullitt County.” The trial court
determned the term*“MIG is in the singular; and thus, the
trial court reasoned that only the 96 Mortgage had any bal ance
owed on it at the time of execution of the Stout’s Feed
Mor t gage.

The trial court also found that Peoples Bank had
actual know edge of Stout’s Feed' s nmechanic’s |ien against Lots

8 and 10. Thus, the trial court found that Peoples Bank “knew
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of the equitable interest of Stout’s Feed before, not after, it
had Phil pot execute the new notes with itself,” adding that it
“knew it had not maintained copies of records of its prior notes

with Philpot.” The trial court cited State Street Bank & Trust

Co. of Boston v. Heck’s, Inc.,! which “precluded the creditor

who was on notice fromclaimng priority over an equitable
lien.” The trial court found that “[Peoples Bank] tried to
recover fromits lack of diligence by leap frogging its priority
back to 1993 over Stout[‘]s with which it had been negotiating.”
The trial court concluded that while KRS 382.520% does

not limt the length of tinme in which Peoples Bank coul d provide

4 Ky., 963 S.W2d 626 (1998).
15 kRrs 382.520 provides, in pertinent part, as follows:

(1) In all cases where a loan is secured by a rea
estate nortgage, the nortgage originally executed and
delivered by the borrower to the | ender shall secure
paynment of all renewal s and extensions of the |oan
and the note evidencing it, whether so provided in
the nortgage or not.

(2) The nortgage referred to in subsection (1) of
this section may secure any additional indebtedness,
whet her direct, indirect, existing, future,
contingent, or otherwi se, to the extent expressly

aut horized by the nortgage, if the nortgage by its
terns stipulates the nmaxi num additi onal indebtedness
whi ch may be secured thereby. Except as provided in
subsection (3) of this section, the nortgage lien

aut hori zed by this subsection shall be superior to
any liens or encunbrances of any kind created after
recordati on of such nortgage, even to the extent of
suns advanced by a | ender with actual or constructive
noti ce of a subsequently created lien, provided,
however, any nortgagee upon receipt of a witten
request of a nortgagor nust release of record the
lien to secure additional indebtedness as exceeds the
bal ance of such additional indebtedness at the tine
of the request.



Philpot with future advances, that Peoples Bank’s |ien could not
take priority over Stout’s Feed's intervening lien. The trial
court also ruled that, by its conduct, Peoples Bank shoul d be
estopped and barred from asserting priority over Stout’s Feed on
the proceeds fromthe 20-acre tract, even though Peopl es Bank
retained priority to the Lot 10 proceeds. This appeal followed.
In this appeal Peoples Bank clains that regardl ess of
whet her the 93 Mortgage had been paid in full or not, the tria
court erred in finding that Stout’s Feed's |ien on the 20-acre

tract had priority over its lien.?®

As a reviewing Court, we
review the trial court’s factual findings under a clearly
erroneous standard and the | egal issues de novo.!'” Factua
findings are not clearly erroneous if they are supported by
substantial evidence.'® *“Substantial evidence has been

concl usively defined by Kentucky courts as that which, when
taken alone or in light of all the evidence, has sufficient

probative value to induce conviction in the m nd of a reasonable

person” [citations onitted].*®

16 peopl es Bank's five-page brief provides this Court with little assistance
in resolving the issues before us.

7 Ccarroll v. Meredith, Ky.App., 59 S.W3d 484, 489 (2001).

8 1d. (citing Kentucky Rules of Civil Procedure (CR) 52.01).

19 Bowing v. Natural Resources & Environnental Protection Cabinet, Ky.App.
891 S.W2d 406, 409 (1994).
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Peopl es Bank contends that the trial court erred by

relying upon First Nat’| Bank of Grayson v. Citizens Deposit

Bank & Trust,?° because, unlike the case sub judice, it involved

a security instrunment controlled by the Uniform Comrercial Code.

In First Nat’|l Bank of Grayson, this Court held that when the

bank nmarked a security agreement? “PAID’ it had the effect of

rel easing the bank’s security interest. |In the case sub judice,

the trial court noted that while there was “no corollary statute
to the Uni form Conmercial Code provisions in the statutes
dealing directly with nortgages, [Peoples Bank] failed to neet
its burden to establish any notes of Phil pot between the payoff
of the original $7,000.00 note to Novenmber 14, 1997 were secured
by the 93 Mortgage.”

We conclude that the trial court’s findings of fact
were not clearly erroneous, and the trial court correctly ruled
that Stout’s Feed had priority over Peopl es Bank. Peoples
Bank’ s conputer records indicate that as of May 14, 1994, the 93
Not e had a bal ance of $0. Additionally, Peoples Bank’s conputer
records indicate that all intervening notes until Novenber 14,
1997, were “NEW |oans. The debt on the 93 Note was

extingui shed. When a debt is extinguished, the nortgage

20 Ky. App., 735 S.W2d 328 (1987).

2 The Court recognized that a note, not a security agreement, is paid.
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simlarly ends.?® Stout’s Feed correctly cites Nolin Production

Credit Association v. Citizens National Bank of Bow ing G een, %

for the rule that if a new note extingui shed an old debt, the
nort gage securing the old debt nust fail in an attenpt to
enforce a debt on a future advances clause since there is no
| onger an underlying obligation on the old note to base an
advance.

Kent ucky adheres to the general rule that “paynent of
the secured debt extinguishes the Iien of the nortgage or deed
of trust by itself and instantaneously, for the benefit of
whoever is owner of the property at the tinme of paynent”
[footnotes omtted].?* Mreover, “anything which operates to
extingui sh the debt necessarily operates to discharge the
nortgage, on the ground that the incident cannot survive the
principal, although it is sonetinmes declared that nothing short
of an actual paynent of the debt or an express release wll
operate to discharge a nortgage” [footnotes onmitted].?® In the

case sub judice, the record reflects that the 93 Note was paid

22 Warning’s Ex’r v. Tabeling, 280 Ky. 232, 236, 133 S.W2d 65, 67 (1939).
This holding is in accord with the law in other jurisdictions: Matherne v.
Purdy, La.Ct.App., 576 So.2d 621, 623 (1991) (citing Thrift Funds Canal, Inc.

v. Foy, 261 La. 573, 260 So.2d 628 (1972)); Coetz v. Selsor, M. C.App., 628
S.W2d 404, 406 (1982) (citing Voel pel v. Wensche, M., 74 S.W2d 14, 20

(1934)); 59 C. J.S. Mdrtgages § 453, pp. 708-711; Spencer-Sauer Lunber Co. v.
Bal | ard, Tex.App., 98 S.W2d 1054, 1057 (1936).

22 Ky. App., 709 S.W2d 466, 467 (1986).
24 55 Am Jur.2d Mortgages § 359 (1996).

% d.
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down to $0. Thus, as there was an actual paynment of Philpot’s

debt, the 93 Mortgage was discharged and its future advances

cl ause could not be utilized to secure a subsequent | oan.

For the foregoing reasons, the judgnent of the Bullitt

Circuit Court is affirned.

ALL CONCUR
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