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BEFORE: EMBERTON, Chief Judge, BAKER and McANULTY, JUDGES.

BAKER, Judge: Petitioner asks this Court to issue a wit of
mandanmus conpel ling the respondent to dism ss a pending
indictnment and to order petitioner’s imredi ate rel ease from
detention. The facts upon which the petition is based commenced

on July 25, 2002, when the respondent judge signed an agreed



order dism ssing an indictment which charged petitioner with
burglary in the first degree, possession of a firearmby a
convicted felon, operating a notor vehicle on a suspended or
revoked |license, and being a first degree persistent felony

of fender. The dism ssal of the indictnent was predicated upon
the Comonweal th’s representation that it could not proceed
because of its inability to contact the victins, as well as a
| ack of cooperation on the part of witnesses. On the basis of
this signed order, petitioner was released from detention.

On August 7, 2002, the respondent judge issued an order in
whi ch he outlined the circunstances surrounding his signing of
the July 25, 2002 order of dismssal. |In his second order, the
respondent judge stated that, upon subsequent review of the file
and uniformcitation in the case, as well as petitioner’s prior
record as set forth in the PFO count of the indictnment, he had
concl uded that dism ssal of the charges were “not in the
interest of justice” and that he had instructed the clerk not to
enter the order of dismssal. By the tinme the respondent judge
notified the clerk of the change in his decision, however, the
word “entered” had been stanped on the July 25, 2002 order, but
it had not yet been entered into the clerk’s conputer or
ot herwi se noted in the record. At the direction of the
respondent judge, the clerk changed the word “entered” to

“tendered”, and the judge deleted his signature by covering it



with “white-out.” Noting that petitioner had been rel eased on
the basis of the signed order, the respondent judge set aside
the prior order of dism ssal and directed that the indictnent
warrant agai nst petitioner be re-issued. Petitioner was
subsequently arrested and remains in detention under a
$75, 000. 00 full cash bond.

We are of the opinion that the procedure by which the
July 25, 2002, order of dism ssal was set aside was not proper.

In Putman v. Fanning, Ky., 495 S.w2d 175, 176 (1973), the

former Court of Appeals made very clear that control over a
j udgnment and/or order is lost by the act of placing it in the
hands of the clerk for entry:

The decree, though signed and delivered to
the clerk of the circuit court, had not yet
been physically noted in the civil docket as
required by CR 58 and CR 79.01, but the duty
of the clerk to nake the notation “forthwith
upon recei pt of the signed judgnent or
order” (CR58) is a mnisterial function

whi ch cannot be affected by the propriety or
inpropriety of the judicial action enbodi ed
in the docunent itself and is not subject to
the control of the trial judge. Once the

j udgnent or order is received by the clerk,
the rule requires without condition or
exception that it be noted. (Enphasis
added.)

On the basis of this |ong-established case | aw, we
conclude that a judge nmust properly allowthe clerk to conplete
the process of entry of an order once it is presented to the

clerk for that purpose. Sinilarly, upon receipt of a signed



order, the circuit clerk has no option but to “forthw th”
conplete the process of entering it and naeking the requisite
docket notation. As the July 25, 2002 order was signed and
delivered to the clerk, we nust conclude that the respondent

j udge may not take any action which would inpede the circuit
clerk’s mnisterial duty of entering and of noting the order in
t he docket .

We enphasi ze, however, that this opinion is not to be
construed as |imting the authority of the trial court, on
notion by any party or sua sponte, to alter, amend or vacate the
order once it has been properly entered and the ten-day period
set out in Ky. R Cv. P. (CR 59.04 has started to run.
Not hi ng presented by this petition causes us to question the
deci si on- maki ng process of the respondent judge; our only
concern is the procedure by which his change of opinion was
acconpl i shed.

Accordingly, that portion of the petition which seeks
to conpel entry of the July 25, 2002 order of dism ssal is
her eby GRANTED and the respondent judge is DI RECTED to re-sign
the order of dismssal and to instruct the circuit clerk to
forthwith enter and properly note the signed order upon the
docket. That portion of the petition which seeks petitioner’s

i medi ate rel ease fromdetention is hereby GRANTED, subject to



any further orders of the Daviess Circuit Court which may be
made in keeping with CR 59.

Finally, the notion of the Commonwealth for |eave to
respond to the petition for the wit is GRANTED and the tendered
response is ORDERED FI LED on the date of entry of this order.
The tendered response was consi dered by the Court in ruling on

t he petition.

ALL CONCUR.
ENTERED: May 23, 2003 /sl Mat t hew J. Baker
JUDGE, COURT OF APPEALS
COUNSEL FOR PETI Tl ONER: COUNSEL FOR REAL PARTY
I N | NTEREST:
Richard L. Walls Al bert B. Chandler 111
Assi stant Public Advocate Att orney GCeneral

Owensbor o, Kentucky
El i zabet h Hei | man
Asst. Attorney GCeneral
Frankfort, Kentucky



