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JOHNSON, JUDCGE: Richard E. George has appealed fromthe fina
j udgnment and sentence entered by the Nicholas Circuit Court on
Decenber 20, 2001, which convicted himof two counts of
trafficking in a controll ed substance in the first degree
(cocaine)! and sentenced himto prison for a termof 10 years.

Havi ng concluded that the trial court’s failure to sua sponte

adnoni sh the jury as to the limted adm ssibility of CGeorge’'s

! Kentucky Revised Statutes (KRS) 218A. 1412.



prior DU convictions did not constitute a pal pable error
warranting review under RCr? 10.26 and that the evidence
presented at trial was sufficient to support the convictions, we
affirm

On July 18, 2001, a N cholas County grand jury
returned an indictnent against George charging himwith two
counts of trafficking in a controlled substance in the first
degree. The two charges stemed fromtwo all eged “controll ed
buys” that took place between George and a confidentia
i nformant, Perry Feeback, on March 22 and 23, 2000, in the
parking lot of Barlow s Bar, which is |located in Mrefield,
Kentucky. Feeback was wor ki ng under the supervision of Kentucky
State Police Trooper Joey Johnson on both occasions and after
each buy, Feeback rendezvoused with Trooper Johnson and provi ded
himw th the cocai ne he had purchased and a tape recordi ng of
t he transaction.

At the trial on Novenber 29, 2001, Trooper Johnson
testified that while he was working as an undercover officer
during March 2000, Feeback had volunteered to assist the police
in an effort to mnimze his punishnent on sonme crimnal charges
pendi ng against himrelated to donestic violence. Trooper

Johnson stated that after he verified Feeback’s know edge of the

2 Kentucky Rules of Crininal Procedure.
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drug culture in Nicholas County, he asked Feeback to participate
ina “controlled buy” in the Mirefield area.

Trooper Johnson testified that he net with Feeback in
Carlisle, Kentucky, on the evening of March 22, 2000. He
testified that he searched Feeback, a woman who was driving for
Feeback due to his loss of his driver’s license froma DU
conviction, and the car she was driving for contraband. Trooper
Johnson then gave Feeback a tape recorder and a $100.00 to
pur chase cocai ne and foll owed himback to Mirefield. Trooper
Johnson testified that he foll owed Feeback and watched the
vehi cl e Feeback was riding in pull into the parking | ot at
Barl ow s. Trooper Johnson clained that he then proceeded to a
near by church, where he parked his car and waited for Feeback.
When Feeback subsequently net Trooper Johnson at the church
parking |lot, he gave himthe tape recorder and a small bag of
cocai ne. Trooper Johnson stated that he then searched Feeback
and told himto neet himin Carlisle. Trooper Johnson expl ai ned
that after he nmet Feeback in Carlisle, they discussed the
transaction in detail, after which Feeback agreed to participate
in another “controlled buy” the follow ng eveni ng.

Trooper Johnson testified that the second “controll ed
buy” was very simlar to the first buy except for the neeting
pl aces and the fact that he gave Feeback $200.00 for the second

purchase. Trooper Johnson testified that on the eveni ng of
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March 23, 2000, he net with Feeback and his sanme driver and
searched them and their vehicle. He followed the vehicle and
watched it pull into Barlow s parking |lot, just as he had done
the previous night. Trooper Johnson then proceeded to a near by
funeral home, where he parked his car and waited for Feeback.
Trooper Johnson testified that shortly thereafter Feeback net
hi m and gave himthe tape recorder and two snall bags of

cocai ne. Trooper Johnson conceded that he did not wtness

ei ther transaction.

Feeback’ s testi nony was consistent with Trooper
Johnson’ s account of the events that occurred on March 22 and
23, 2000. Feeback clained to have purchased cocai ne at Barl ow s
in the past and he explained that he expected to find soneone at
Barlow s that was wlling to sell himcocaine. Feeback stated
t hat al t hough he had been friends with George and his famly for
a long time, he had never purchased cocaine from George in the
past. Feeback expl ai ned that he was not actually | ooking for
George, but rather, another individual that he thought m ght be
at Barlow s that evening.

Feeback further testified that after he asked if
anyone had sonething to sell that George notioned for himto
conme outside of Barlow s. Feeback clained that George then
informed himthat “he had what [ Feeback] needed,” and that they

proceeded to George's truck. Feeback explained that once they
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got to the truck, George realized that he had | ocked his keys in
the truck. Feeback clainmed that he waited by the truck while
George was taken by Feeback’s driver to George’s house to get a
spare set of keys. Feeback stated that once George returned, he
gave CGeorge the $100.00 and George reached underneath the seat
of his truck and handed Feeback a gram of cocaine. The alleged
tape recording of the first buy was not played for the jury
because it was suppressed by the trial court due to the
Commonweal th’s failure to provide the tape in a tinely manner.
Feeback then proceeded to explain the events that took
pl ace on the evening of March 23, 2000. Feeback stated that he
proceeded to Barlow s parking |lot, just as he had done the
previ ous night. Feeback maintained that when he pulled into the
parking |lot, he noticed George sitting in his truck. Feeback
testified that he then approached George and asked himfor a
couple “Gs.” According to Feedback, he gave George the $200. 00
and George gave him approximately two grans of cocaine. The
Commonweal th then played a tape of the March 23, 2000,
transacti on. Feeback clained that the tape was an accurate
reflection of the events that took place on the evening of March
23, 2000, and he identified his and George’'s voices on the tape.
On cross-exam nation, Feeback admitted that he only
vol unteered his services as a confidential informant after he

was arrested for violating the terns of an Energency Protective
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Order that had been issued against himin N cholas County.
Feeback al so admtted that he was a recovering al coholic and
cocaine addict. After the Commonwealth rested its case, Ceorge
noved for a directed verdict of acquittal, which was summarily
denied by the trial court.

George testified in his own defense and deni ed selling
any cocaine to Feeback on the dates in question. Ceorge stated
that he was not sure where he was on the evenings of March 22,
2000, and March 23, 2000, but that he was sure that he did not
sel| Feeback any cocaine. During direct exam nation, Ceorge
al so stated that he did not have a crimnal record. On cross-
exam nation, the follow ng colloquy took place between George
and the prosecutor:

Q You just testified that you didn’'t have a
crimnal record, is that true?

A. Right.

Q What happened to this assault fourth
charge for spousal abuse in Nicholas County?

A. It was dropped.

Q | have an operating under the influence
of al cohol, driving, guilty plea in N chol as
County?

A. | did have a DU
Q You got nore than one, haven't you?

A. | just got one.



Q You got one. \What about this one in
2001, you had one, right?

A. Yes, sir.
Q You had one in 1992, right.

A. Wll, yeah, | probably had one years ago.
I mean | just got one on ny record.

Q You had one in 1995, right?
A. | have no idea for sure?

Q It shows here you entered a guilty plea
to a DU charge in 1995 in N chol as County?

A. That’s a possibility, yeah.
George’s attorney did not object to this line of questioning,
nor did he ask the trial court for an adnonition to the jury as
to the limted adm ssibility of George’s prior DU convictions.
After resting his case, defense counsel again noved for a
directed verdict of acquittal, which was also summarily deni ed.

The jury returned a verdict of guilty on both counts
of the indictnment, recomending a sentence of five years on each
conviction, to be served consecutively. On Decenber 20, 2001,
the trial court adopted the jury’s recomendati on and sentenced
George to a prison termof 10 years. This appeal foll owed.

In his appeal, George first clains that he was denied

a fair trial due to the trial court’s failure to sua sponte

adnonish the jury as to the limted admssibility of his prior

DU convictions. Wile George concedes that he “arguably”



opened the door for the prosecutor’s inquiry on cross-

exam nation, he nonetheless clains that he was entitled to an
adnonition as to the limted admssibility of his prior DU
convi ctions pursuant to KRE® 105(a), which provides as foll ows:

When evi dence which is adm ssible as to one
(1) party or for one (1) purpose but not

adm ssible as to another party or for

anot her purpose is admtted, the court, upon
request, shall restrict the evidence to its
proper scope and adnonish the jury
accordingly. In the absence of such a
request, the adm ssion of the evidence by
the trial judge without limtation shall not
be a ground for conplaint on appeal, except
under the pal pable error rule [enphasis
added] .

Since Ceorge did not request an adnonition he is precluded from

4

raising this issue on appeal,” unless it constituted pal pabl e

error pursuant to RCr 10.26, which provides as follows:

A pal pable error which affects the
substantial rights of a party may be
consi dered by the court on notion for a new
trial or by an appellate court on appeal,
even though insufficiently raised or

3 Kentucky Rul es of Evidence.

4 See e.g., Barth v. Commonwealth, Ky., 80 S.W3d 390, 396-97 (2001) (“The
‘upon request’ qualification of [KRE 105(a)] is but a codification of the
principle that the adm ssion of mixed admi ssibility evidence w thout an
acconpanyi ng adnoni ti on cannot be questioned on appeal by a party who fail ed
to request an adnonition at trial.’”); and Hall v. Commonwealth, Ky., 817
S.W2d 228, 229 (1991) overrul ed on other grounds, Commonweal th v. Ransey,
Ky., 920 S.W2d 526 (1996). (“[A] defendant who wants the court to adnonish
the jury must ask for such relief; otherwise, his failure to request it wll
be treated as a waiver or as an elenent of trial strategy.”), See also 29
Am Jur. 2d, Evidence, 8 323 (“The failure of a party to request a limting

i nstruction pursuant to Federal Rules of Evidence 105, either during the
trial or at the close of the case in the charge to the jury, precludes review
on appeal of the alleged error in failing to give such an instruction”
[footnote onmitted]).




preserved for review, and appropriate relief
may be granted upon a determ nation that
mani fest injustice has resulted fromthe
error.

In Cormonweal th v. Pace,® the defendant was arrested

for DU while operating his ATV. Pace was subsequently indicted
for DU, fourth offense in five years; driving while his |icense
was suspended for DU, second of fense; and for operating an ATV
on a highway. At trial, Pace testified in his own defense and
deni ed that he was under the influence at the tine of his
arrest. During cross-exam nation, the prosecutor questioned
Pace concerning his prior DU convictions, w thout objection.
Pace was found guilty of all the charges.

In his appeal to this Court, Pace argued that his
prior DU convictions were inadm ssible as “prior bad acts”
under KRE 404(b).°® This Court agreed and reversed Pace’s DU
conviction, holding that the introduction of his prior DU
convi ctions anmounted to pal pable error resulting in a manifest
i njustice under RCr 10.26. The Suprene Court, however,
reversed, reasoning that “[t]he palpable error rule set forth in
RCr 10.26 is not a substitute for the requirenent that a

[itigant nust contenporaneously object to preserve an error for

5 Ky., 82 S.W3d 894 (2002).

6 See Commonweal th v. Ramsey, Ky., 920 S.W2d 526, 529 (1996).




review.”’” The Court noted that “[i]n determ ning whether an
error is palpable, ‘an appellate court nust consider whether on

t he whol e case there is a substantial possibility that the

y n 8

result woul d have been any different. Applying this

criterion, the Suprene Court was unable to “conclude that the
out cone woul d have been any different had the evidence in
question not been excluded.”® Thus, while the Court agreed that
Pace’s prior DU convictions were inadm ssible during the guilt
phase of his trial, it concluded that the error did not
“constitute pal pable error warranting review under RCr 10.26." 10

The foll ow ng observation provided by Professor Robert
Lawson i s on point:

[Waile] [lI]itigants have tended recently to
argue for findings of plain error in the
failure of trial judges to give unrequested
[imting instructions . . . courts have
general |y been unresponsive to such
argunents: “Ordinarily, a trial court’s
omssion of a limting instruction is not
plain error unless the error may have caused
a verdict not warranted under the | aw or
‘“where it is apparent on the face of the
record that a m scarriage of justice may
occur.’ "1

” Pace, 82 S.W3d at 895.

8

o

°1d. at 896.
0 4.

1 Robert G Lawson, The Kentucky Evi dence Law Handbook § 1.10 at 4 (3d ed.
Supp. 1993).
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In the case sub judice, we hold that since the result

woul d not have been any different had the trial court decided to
sua sponte adnoni sh the jury as to the limted adm ssibility of
George’s prior DU convictions, no pal pable error occurred.
Ceorge was on trial for trafficking in a controlled substance,
not DU . Moreover, the evidence agai nst George, while not
overwhel m ng, was significant, including the audi otape of the
March 23, 2000, transaction. Thus, a “nmanifest injustice” did

not result fromthe trial court’s failure to sua sponte give an

adnoni ti on.

George next contends that the evidence presented
agai nst himwas insufficient to support his trafficking
convictions. The standard of review for a trial court’s denia
of a notion for a directed verdict of acquittal is well

established. In Commonwealth v. Benham '? our Suprene Court

st at ed:

On notion for a directed verdict, the
trial court nust draw all fair and
reasonabl e inferences fromthe evidence in
favor of the Commopnwealth. |f the evidence
is sufficient to induce a reasonable juror
to believe beyond a reasonabl e doubt that
the defendant is guilty, a directed verdict
shoul d not be given. For the purpose of
ruling on the notion, the trial court nust
assume that the evidence for the
Commonweal th is true, but reserving to the
jury questions as to the credibility and
wei ght to be given to such testinony.

12 Ky., 816 S.W2d 186, 187 (1991).
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On appellate review, the test of a

directed verdict is, if under the evidence

as a whole, it would be clearly unreasonable

for a jury to find guilt, only then the

defendant is entitled to a directed verdict

of acquittal [citation omtted].

Based upon the evidence presented at trial, we cannot
say that it was clearly unreasonable for the jury to find George
guilty.'® The crux of George’ s argunent appears to center around
the lack of direct evidence linking himto the “controlled

buys.” George clains that his convictions were based upon a
“swearing match” between hinsel f and Feeback. George focuses on
Feeback’ s credibility as a witness and the fact that Feeback was
the only eyewitness who testified against him Once again, the
evi dence agai nst Ceorge, while not overwhel m ng, was
significant, including the audi otape of the March 23, 2000,
transaction. Wile we agree with George that Feeback’s
credibility as a witness is subject to question, it is a well-
settled principle that the credibility and weight to be given to
testinony is within the exclusive province of the jury.'* This
province wll not be invaded absent an indication that the

5

verdict was clearly unreasonable.' The evidence presented at

trial was sufficient to convince a reasonable jury that George

13 The Conmonwealth clains that George failed to properly preserve this issue
for appeal. G ven our disposition of the issue, we do not see the need to
address the Commonweal th’s argunent.

¥ Conmonweal th v. Smith, Ky., 5 S.W3d 126, 129 (1999) (citing Estep v.
Conmonweal th, Ky., 957 S.W2d 191, 193 (1997)).

15 Spith, supra at 129.
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was guilty. Thus, the trial court did not err by denying
CGeorge’s notion for a directed verdict of acquittal.
For the forgoing reasons, the final judgnent and

sentence of the Nicholas Crcuit Court is affirned.

ALL CONCUR
BRI EF AND ORAL ARGUMENT FOR BRI EF FOR APPELLEE
APPELLANT:
Al bert B. Chandler I11
Thomas L. Conn Attorney Cenera
C. Shane Neal
Lexi ngt on, Kent ucky Carlton S. Shier |V

Assi stant Attorney Genera
Frankfort, Kentucky

ORAL ARGUMENT FOR APPELLEE
Carlton S. Shier |V

Assi stant Attorney Genera
Frankfort, Kentucky

- 13-



