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HUDDLESTON, Judge: This appeal arises from the

division of a piece of property in Mirshall County,
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sale for

Kent ucky.



The parties have agreed on a statenment of the facts and
procedural history of the case, which we set forth bel ow

Walter Carnett and wife, Mirgarett Carnett,
owned a hone in Mrshall County, Kentucky, as tenants
i n comon. Walter Carnett died intestate on February
13, 1995. H's one-half interest in the property
passed to Margarett Carnett and his five children,
Beth Carnett, Linda Wight, Mary Carnett, Anthony
Carnett, and Larry Carnett. Margarett Carnett died
testate on August 20, 1999, devising her interest in
t he property to one daughter, Beth Carnett.

After the death of both parents, Bet h
possessed a 4/5 interest in the property and each of
the other four children possessed a 1/20[] interest.
Beth brought this action for division or sale,
alleging that the property <could not be divided
W t hout materially i npai ring its val ue. The
defendants failed to respond and the facts recited
herein, as alleged in the conplaint, were deened
admtted and a default judgnent and order of sale was
entered January 7, 2002.

Pursuant to the order of sale, the master
conmi ssioner proceeded with a sale of the property.

The property was advertised and a “[n]otice of [s]ale”



was placed of record. The terns of sale included a
notice that “the property will be sold subject to the
statutory right of redenption.”

On February 8, 2002, the commi ssi oner
conducted the sale as advertised. Pursuant to the
report of sale, the property was appraised at
$54, 300. 00 and sold for $22,000. 00.

[Beth] noved to set aside the sale on the
grounds that there is no statutory right of redenption
for property sold as a result of a suit for division
By order entered March 8, 2002, the court denied [the]
notion because “any objections to statenents that the
property wuld be sold subject to a right of
redenption should have been nmade prior to the
hearing.”

The court then entered a [j]udgnent and
[o]rder [c]onfirmng [s]ale on March 13, 2002. Thi s
order provided that the sale was with a right of
redenption in accord with the terns of the sale.
Appel | ee Trevor Crocker then noved to alter or anend.
The court entered another order on April 24, 2002.
This order anended the March 13 order by deleting the

reference to the right of redenption.



W will first address the question of whether Beth
properly present ed her objection to the commssioner’s
adverti senment. This case is analogous to the case of Sizenore
v. Bennett,* in which a series of advertisements published
regarding a judicial sale of property listed the incorrect date
on which the sale was to occur. It was uncontroverted that
although the dissatisfied party’'s attorney knew of the
i naccuracy before the sale took place, he took no action to stop
the sale or alter its terns, but instead sought to have the
circuit court set aside the sale after the fact.

Kentucky’s highest court noted that “[n]othing that
[the] plaintiff’s attorney could have said at the sale could
have had any legal effect on the sale. The conm ssioner was in
charge of the sale and he was acting as an arm of the court and
his actions were not subject to the control of either or any of

"2 “Furthernore, as the trial court

the parties to [the] action.
pointed out, [the dissatisfied parties] sought to obtain the
relief they contended they were entitled to fromthe only source
whi ch was enpowered by law to pass upon their notion to vacate

the sale.”® Having found that the sale was properly contested,

Ky., 408 S.W2d 449 (1966).
2 1d. at 451.
3 I d.



the Court upon reaching the nerits, concluded that the sale was
properly set asi de on t he basi s of t he I naccurate
adverti senments.

Li ke the aggrieved parties in Sizenore, Beth or her
attorney were wthout the ability to challenge the incorrect
adverti sement or conm ssioner’s sale until after their
occurrence. Therefore, the challenge to the sale was properly
brought before the circuit court in an attenpt to have it set
asi de.

It is well established in Kentucky that “t he
[c] omm ssioner of the court nust conduct a sale according to the
terms and conditions of the judgnent. If he does not, the sale
must be set aside unless it is clear that no rights of an
interested party were prejudiced by the deviation.”* Here, the
order of sale reflected that the property would be sold wthout
a right of redenption because a sale for division carries no
right of redenption.?® Therefore, the comm ssioner’s error in
advertising the property requires that the sale be set aside
unless it is clear that no prejudice resulted.

Beth points to the apprai sed value of the property as

an indication of the amount it would have brought had the

4 Mller v. Halsey, Ky., 327 S.W2d 943 (1959).

5 See KRS 389A. 030.



advertisenment not reflected a right of redenption. Wile it is
true that appraisal is not required as part of a sale for
division,® there is no reason we should not consider that
information, if available, in determning whether prejudice
resulted fromthe conm ssioner’s error.

There is a substantial difference between the
apprai sed value and the anobunt realized at the conmm ssioner’s
sal e. Wiile it is true that property sold at judicial sale
often brings less than its full retail value, we cannot ascribe
all of the discrepancy to that factor alone and none to the
conmi ssioner’s error. Because it is not clear that no party was
prej udi ced, the sale nust be set aside.

The judgnent confirmng the sale is reversed and this
case is remanded to Marshall GCrcuit Court for further

proceedi ngs consistent with this opinion.
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6 See Maynard v. Boggs, Ky. App., 735 S.W2d 342 (1987).




