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BEFORE: BAKER, GUI DUG.I AND PAI SLEY, JUDCGES.

GUI DUGE.l, JUDGE. Johnny Cole (hereinafter “Cole”) has
petitioned the Court for review of the Wirkers’ Conpensati on
Board’'s (hereinafter “the Board”) January 15, 2003, opinion
affirmng the decision of the Adm nistrative Law Judge
(hereinafter “ALJ”). Cole argues that the ALJ used i nconpetent
and prohibited evidence in termnating total tenporary

disability paynents and erred in deternmining that his back



injury was not caused by treatnment for his work-rel ated knee
injury. W have thoroughly reviewed the record, the parties’
argunents and the applicable [aw, and believe that the Board did
not err in this matter. Hence, we affirm

We adopt that portion of the Board s opinion that sets
forth the facts as foll ows:

Cole is a 40-year-old nmale who resides in
Madi son County, Kentucky. He went to schoo
t hrough the seventh grade and is able to
read and wite only to a limted extent.

Hi s work history consists of enploynent as a
factory worker in a tobacco warehouse, a
groundskeeper at various facilities, a
servi ce washer, and a truck driver. He went
to work for [Specialty Transportation
Services] STS in January of 1999 as a truck
driver.

On July 11, 1999, Col e sustained an
injury to his right knee when he junped down
fromthe trailer of his truck onto the
ground. He felt a popping sensation, for
whi ch he sought nedi cal treatnent and was
taken off work. Four days later, Cole
returned to his regular duties and
di sl ocated the sanme knee whil e sw ngi ng open
the door to his truck. He subsequently
underwent three surgical procedures on the
ri ght knee, each one intended to address
ongoi ng problens with instability and
poppi ng and di sl ocation of the patella. The
first procedure was on Cctober 25, 1999; the
second was on March 8, 2000; and the third
and final operation was on January 17, 2001.
Cole had to wear a knee brace due to the
persi stent weakness in his right |eg
following the third operation, and
conpl ai ned of problens with swelling of the
knee inside the brace at the final hearing.
He also utilized a cane to avoid falling
down.



Col e attended physical therapy for his
knee three tines per week at various
intervals over a two-year period follow ng
his second surgery. It was during one of
hi s physical therapy sessions, on March 7,
2001 [following his third surgery], that
Col e all eges he sustained an injury to his
| ow back. Cole testified that he was
performng leg raises while lying on his
stomach in order to rehabilitate his knee
when he felt a popping sensation in his
back. Wen questioned specifically at the
final hearing about sone di screpancies in
t he mechanismof injury recorded in the
medi cal records and his own testinony, Cole
made it clear that his understanding is that
“straight leg raising” is done while “lying
flat on [one’s] back.” H's own expl anation
for why the nmechanismof injury to his back
woul d have been recorded as “straight |eg
raising” if he was lying on his stomach at
the tinme was, “I m ght have told sonebody
that, you know. You know, distracted from
the pain and stuff, you know, | m ght have.
I’mnot saying that | did say it or I'"mno
saying that | didn't.” Cole further
testified that the physical therapy session
on March 7, 2001, was discontinued after he
reported the pain in his back

The physical therapist’s records for
March 7, 2001, nake no nention of any
conpl aint of back pain or injury arising.
The therapi st docunents only that the
patient was “very happy with stability of
knee” and reported i nprovenent in range of
notion. There is no indication that the
session was prematurely discontinued or
ot herwi se out of the ordinary. However, the
next notation in Cole s physical therapy
chart dated March 14, 2001, indicates that
Col e conpl ai ned of a burning pain on that
date developing in his | ow back “while doing
SLR’ during his March 7, 2001 visit and that
the synptons had worsened in the interim



Cole testified that he did not attend
t herapy over the week between March 7'" and
March 14'" due to the pain in his back
Specifically, he was not in physical therapy
on March 8, 2001. It was his recollection
that he saw his famly physician, Dr.
Pittman, on or around March 9, 2001. No
records fromDr. Pittman were filed into
evident. Cole also testified to receiving
t el ephone calls fromboth the physica
t herapi st and his nurse case manager on the
eveni ng of March 7, 2001, inquiring as to
his status follow ng his conpl aints of back
pain during the session earlier that day.
O her than Cole’ s testinony, the record
contai ns no other evidence regarding the
al | eged tel ephoni ¢ communi cati ons.

Nevert hel ess, Cole was referred to and
eval uated by Dr. Janmes Bean, Dr. Phillip
Ti bbs and Dr. Em |y Rayes for his back
conplaints. Dr. Bean, a neurosurgeon, first
saw Col e on April 17, 2001, and ordered an
MRl performed on April 26, 2001, which
reveal ed a herniation at L5-S1 touching upon
the right S1 nerve root in the latera
recess.

Fol  owi ng the di agnosis of the herniated disc, Cole

was seen by several physicians, several whomrel ated the back

injury to exercises perfornmed in rehabilitation of his right

knee injury while others expressed an opinion that the back

injury had no relationship to his work-related injury.

Benefi t

Revi ew Conference held on January 11, 2002,

At the

the parties

stipul ated to coverage; enploynment relationship; that Cole

sustai ned a work-rel ated knee injury on July 22, 1999;

to the knee injury only;

1999;

t hat

noti ce as

that he | ast worked for STS on July 29,

he received tenporary total disability (TTD) from
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July 30, 1999 through Cctober 29, 2001; that nedical expenses
had been paid in the anobunt of $46,063.57; that Cole' s date of
birth was March 17, 1962; and that he has a 7'" grade education
and a Comrercial Driver’s License (CDL). Contested issues were
causation/rel atedness of the | ow back and psychol ogi cal cl ai ns;
medi cal expenses related to the | ow back and psychol ogi ca
cl ai ms; overpaynent of TTD;, notice as to the | ow back injury;
extent and duration of his injures; and, average weekly wage.
Upon review of the evidence and testinony, the ALJ
concl uded the foll ow ng:

Based upon the entirety of the record
herein, and after having had the opportunity
to observe and speak with [Cole] herein, it
is the opinion of this ALJ that [Col e] can
prevail only upon his knee injury. Although
[ Col e] has undergone three separate
surgeries to his right knee, it appears that
he has finally obtained sone stability. |
find that the testinony fromDr. Onen to be
nore persuasive, as it relates to [Col e’ s]
knee inpairnent. He assessed a 15%

i mpai rment rating, which | find to be nore
accurate, especially in view of the
deposition given by Dr. Ballard, who
admtted that an accurate inpairnment rating
was difficult to assess. Nonethel ess, |
further note that [Cole] underwent an

exam nation relative to his CDL |icense and
was cleared for same on March 28, 2001, just
a few nonths after his last surgery. [Cole]
had basically answered NOto all questions
regardi ng any inpairnents, including chronic
| aw back pain, and | therefore find that
[Cole] can return to his forner enpl oynent,
and his award shall therefore be cal cul ated
under KRS 342.730(1)(b).



As it concerns [Cole s] alleged back
injury during therapy, | amnot so
persuaded. | find it very peculiar that no
nmentioning (sic) was made during the therapy
session as such things would certainly be
noted by the staff. Dr. Travis al so noted
this di screpancy, and both he and Dr.
Bal | ard concl uded that [Col e’ s] back
probl ens, were not as a result of any work
related or therapy activities. For these
reasons, [Cole's] claimfor a back injury
will hereinafter be dismssed. | also noted
for the record that [Cole] during the
hearing held herein, would periodically turn
around to his wife, who sat behind him to
ask her questions, wthout evidence of any
di sconfort whatsoever

[Cole’s] claimfor a work rel ated
psychiatric too nust fail. The history
given to Dr. Mhler, in regards to earlier
treatnments, differs fromthat given to Dr.
Cooke. Although that in and of itself may
not be too significant in this case, | do
find that [Col e’ s] performance on the
psychol ogi cal test, adm nistered by both
doctors, indicated | ess than truthful
responses. |In fact, Dr. Cooke found [ Col €]
to be outright malingering.

[ STS] has raised the issue of
over paynment of TTD for both tine and rate.
The wage records submtted by [STS]
i ndicates that [Col e’ s] award was $691. 45
per week, however, [Cole] argues that he
shoul d be entitled to $820. 00 per week.
According to the wage records, there were no
weeks in which [Cole] nmade that high a wage,
and | thus find [STS ] calculations to be
nore accurate thereby entitling [Cole] to a
TTD rate of $460.97 per week. He was thus
overpaid by $5.12 per week. Furthernore, |
find persuasive the argunent by [STS], that
[Col e’ s] TTD paynents shoul d have ceased on
March 28, 2001, when he was declared fit to
drive a truck. Therefore, [STS] shall be
entitled to take credit for any overpaynents
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made for the weeks subsequent to that date,
so long as sane does not interfere with the
principles set forth in the Stratenyer case.

Col e appeal ed the ALJ's opinion and award to the Board
arguing the ALJ erred when she term nated TTD benefits (March
28, 2001), the evidence she relied upon to nake such a
determ nation, and her finding that the back injury was not
conpensabl e. Upon review, the Board affirnmed the ALJ in toto.
As to the use of Cole’s application for a CDL, the Board
extensively addressed this issue as follows:

We next turn to Cole s argunent that
the ALJ inappropriately relied upon
docunentation relating to renewal of his CDL
to make findings concerning his ability to
return to work as a truck driver. Cole
submts that it is unclear whether the ALJ
relied nerely upon the statenments made by
himw thin the nmedi cal exam nation report or
upon the nedical clearance reflected by the
certificate that acconpanied the report.
Cole maintains error in either case. He
asserts that a claimant’s own testinony
concerning his ability to performhis pre-
injury work is not conpetent evidence upon
which to base a finding that he is capable
of engaging in that work in the presence of
expert nmedical opinion to the contrary. |If
Cole is correct, then it would be error for
the ALJ (sic)have term nated TTD benefits on
March 28, 2001, and deny Cole the benefit of
the multiplier set out in KRS 342.730(1)(c)1
based sol ely upon his application for
renewal of his CDL and representations nmade
by himw thin the nedical exam nation
report.

Col e further argues that, in the event

the ALJ relied upon the nedical clearance
filed with the exam nation report as
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evi dence of his ability to drive a
commercial truck, then she conmtted error
on two counts. First, such reliance woul d
exceed the “statistical purposes” for which
t he docunentation was purportedly filed, as
it would draw on the substance of the

opi nion of the nedical exam ner. Second, as
t he exam ner was a nurse and not a nedica
doctor, it would be error for the ALJ to
rely upon the nedical clearance as opinion
testinony of a physician.

Col e points out that the docunents were
not tendered as a nedical report but, by
ternms of the notice of filing, submtted for
“statistical purposes” only. Cole argues
t hat the docunents could not have been
tendered as a nedical report as they do not
meet any of the requirenents set out in 803
KAR 25: 010, Section 9, for filing such
reports. Primarily, the docunents were not
conpl eted or signed by a “physician.”

Cole is correct that the “Medi cal
Exam nation Report” and “Medi cal Exam ner’s
Certificate” do not neet the criteria for
“medi cal reports” set out in 803 KAR 25: 010,
Section 9. That section of the regul ations
specifically refers to reports by
“physicians,” which is defined in KRS
342.0011(32) as “physicians and surgeons,
psychol ogi sts, optonetrists, dentists,
podi atrists, and osteopathic and
chiropractic practitioners acting with (sic)
t he scope of their license issued by the
Commonweal th.” This definition does not
i nclude nurses. That is not to say,
however, that a party may not offer opinion
testinmony froma nurse, or a physica
t her api st, vocational counselor, structura
engi neer, biologist, or any other person
duly qualified as an expert in accordance
with the Kentucky Rul es of Evidence, adopted
by reference in 803 KRS 25: 010, Section 12.
In other words, the nmere fact that the
docunents tendered were not the report of a
nmedi cal doctor does not, in and of itself,



tender them i nadm ssible for anything other
than “statistical purposes,” and nothing
contained in this decision should be so
construed.

That being said, the docunents in
guestion were, in fact, tendered by STS for

“statistical purposes”. Although this term
is defined nowhere within the statute or the
regul ations, we, like Cole, presune it to

mean that they were filed pursuant to 803
KAR 25: 010, Section 12(2). That regul ation
is the only nmechani sm by which a party coul d
have filed the docunents in question by way
of notice. It authorizes a party to file
“as evidence before the admnistrative | aw
judge pertinent material, and only rel evant
portions of hospital, educational, Ofice of
Vital Statistics, Armed Forces, Soci al
Security, and other public records.” The
regul ati on goes on to state that the opinion
of a physician contained within such records
may not be considered in violation of the
two-physician [imt established in KRS
342.033. That is the only specifically
stated limt on the ALJ's discretion with
respect to consideration of these public
records. (Footnote omitted). W have often
struggled with what constitutes permssible
reliance upon records submtted pursuant to
Section 12 of the regulation in question.

Qur task here is not to define every
acceptabl e use, but rather is limted to
determ ning whether the ALJ's reliance upon
the particular records in question in the
case sub judice was inproper

W agree with Cole that any reliance
upon the report and certificate as
substanti ve evidence of an expert nedica
opi nion that he was physically capabl e of
driving a comercial vehicle would have been
i mproper. W also appreciate that the ALJ's
reference to Cole’s being “cleared” and
“declared fit” to drive a comercial vehicle
m ght, at first blush, suggest that she gave
just such weight to this evidence.
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Certainly, the ALJ could have nore clearly
stated the nature of her reliance upon the
CDL nedi cal exam nation report and
certificate. However, even if the ALJ
considered the report and certificate as

evi dence of a nedical opinion concerning

Col e’ s physical abilities, we believe such
error to be harmess. It wll be noted
that, so long as there is other evidence of
record of substantial probative value to
support the conclusion of the ALJ, then her
reliance upon the material contents of
records submtted for “statistical purposes”
is harm ess error. Evans v. Payne, Ky., 258
S.W2d 919 (1953); Wiite Construction
Conpany v. City of Madisonville, 275 Ky.
418, 121 S.W2d 55 (1938).

Significantly, the ALJ in addition
expressly stated that she was influenced by
the representati ons made by Cole within the
report. Cole testified that the only reason
he applied for renewal of his CDL was at the
urging of the nurse case manager assigned by
t he workers’ conpensation carrier to his
claim However, he also stated that at the
time he underwent the CDL exam nation, no
one had told himhe would not be able to
return to work as a truck driver, and that
was his intention. Whatever his reason, it
was not unreasonable for the ALJ to take
into consideration Cole’s owm assessnment of
his ability to fulfill the physica
requi renents of work he had in fact
performed in the past. It is well-settled
in Kentucky that a claimant’s own testi nony
as to his capabilities and limtations may
be relied upon by the fact-finder in making
a determnation as to his physical capacity
to performhis pre-injury work. Com,
Transp. Cabinet v. GQuffey, Ky., 42 S.W3d
618, 621 (2001); Hush v. Abrans, Ky., 584
S.W2d 48 (1979). The issue of retained
physi cal capacity is an issue of fact to be
determ ned on the basis of both the |lay and
medi cal evidence of record, and is not
excl usively a nedical question that can only
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be resol ved by way of expert nedical
testinmony. Carte v. Loretto Motherhouse
Infirmary, Ky., 19 S.W3d 122, 126 (2000).
Al t hough the ALJ nust consider the worker’s
medi cal condition when determ ning the
extent of his occupational disability at a
particular point in time, the ALJ is not
required to rely on the vocational opinions
of either the nedical experts or the

vocati onal experts. Cuffey, 1d. at 621
(citing Eaton Axle Corp v. Nally, Ky., 688
S.W2d 334 (1985); Seventh Street Road
Tobacco Warehouse v. Stillwell, Ky., 550
S.W2d 469 (1976)).

O course, it was proper for the ALJ to
infer certain physical abilities fromthe
fact that Cole was able to either drive or
ride in a tractor-trailer on various
occasi ons from 1999 to 2001 while he was
receiving TTD benefits for his knee injury.
It was also within her discretion solely to
accept Hisle’'s testinony that Cole was, in
fact, enployed as a truck driver during that
time period. Hence, while we are not
convi nced that the ALJ' s consideration of
t he CDL nedi cal exam nation report and
exam ner’s certificate were necessarily
i mproper or went beyond the scope of the
“statistical purposes” for which the
docunents were offered, it is nonetheless
clear there was other substantial evidence
of record fromwhich the ALJ coul d
reasonably infer that Cole retained the
physi cal capacity to return to his
enpl oynent as a truck driver. W,
therefore, find nothing inproper in the
ALJ's fixing the date of that determ nation
as March 28, 2001.

“Tenporary total disability” is defined
in KRS 342.0011(11(a) as the condition of an
enpl oyee who has not reached nmaxi num nedi ca
i nprovenent and has not reached a | evel of
i nprovenent that would permt a return to
enpl oynent. The court held in Centra
Kentucky Steel v. Wse, Ky., 19 S.W3d 657
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(2000), that where the clai mant has not yet
reached maxi mum nedi cal inprovenment, then
TTD benefits are payable until such tine as
the claimant’s | evel of inprovenent permts
areturn to his pre-injury work or work
customary to the claimant. Moreover, the
extent and duration TTD benefits should be
paid in a particular case remains a question
of fact to be determned by the ALJ. Hall’'s
Har dwood Fl oor Co. v. Stapleton, supra; W
L. Harper Const. Co., Inc. v. Baker,

Ky. App., 858 S.W2d 202 (1993). dearly,
driving a comercial vehicle would qualify
as both. Wiile Cole testified that he
ceased riding in the truck with Kayl or after
March of 2001, he indicated that this was
because of his back injury, which the ALJ

f ound non-conpensabl e.

Wil e Col e argues vigorously that the Board erred in
determ ning any error by the ALJ on this issue was harm ess, we
believe the Board properly determ ned that Cole s own testinony
coupled with “other evidence of record of substantial probative
val ue to support the conclusion of the ALJ” provi ded substantia
evi dence upon which the ALJ could conclude that Cole had reached
maxi mum nmedi cal inprovenent. The evidence before the ALJ was
conflicting and Cole’s credibility was definitely an issue.

When the issue is one of credibility, a review ng body has no
authority to second guess the fact-finder’s decision. Paranount

Food, Inc. v. Burkhardt, Ky., 695 S.W2d 418 (1985). Moreover,

the fact-finder may reject any testinony and believe or
di sbel i eve various parts of the evidence, regardl ess of whether

it comes fromthe same witness or the sane adversary party’s
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total proof. Magic Coal v. Fox, Ky., 19 S.W3d 88 (2000). Mere

evi dence contrary to the ALJ's decision is not adequate to

require reversal on appeal. Wittaker v. Row and, Ky., 998

S.W2d 479 (1999). Despite Cole’ s argunent to the contrary, the
ALJ’s findings in this matter were based upon substanti al
evidence in the record and her findings were not unreasonable.

See Lizdo v. Center Equipnent, Ky., 74 S.W3d 703 (2002);

Transportation Cabinet v. Poe, Ky., 69 S.W3d 60 (2001); Western

Baptist Hospital v. Kelly, Ky., 827 S.W2d 685 (1992).

Col e’ s second argunent relates to the ALJ s dism ssa
of his Iow back claim On this issue, the ALJ nade the
foll owi ng observations and findi ngs:

As it concerns Plaintiff’s all eged back
injury during therapy, | amnot so
persuaded. | find it very peculiar that no
nmentioning [sic] was made during the therapy
session as such things would certainly be
noted by the staff. Dr. Travis al so noted
this di screpancy, and both he and Dr.
Bal | ard concluded that Plaintiff’s back
probl ens, were not as a result of any work
related or therapy activities. For these
reasons, Plaintiff’s claimfor a back injury
will hereinafter be dismssed. | also noted
for the record that Plaintiff during the
hearing held herein, would periodically turn
around to his wife, who sat behind him to
ask her questions, w thout evidence of any
di sconfort what soever

Col e argued both to the Board and this Court that the
ALJ erred in relying on Dr. Travis’s and Dr. Ballard's

conclusions. On this issue, Cole clains that Dr. Travis’'s
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opi nion was that the etiology of the ruptured disc was
“undeterm ned” and if properly classified Dr. Travis actually

| acked any opinion as to the cause of the injury. As to Dr.
Bal |l ard, Cole calls her conclusion “ridiculous” and “pure

specul ation” in that she testified that she saw no evi dence that
the ruptured disc was caused by the therapy but rather believed
Col e may have suffered the disc injury before he started
therapy. Cole argues that all credible nmedical testinony,

i ncludi ng that of Doctors Bean, Tibbs and Rayes, as well as the
MRl and Cole’s own statenent as to when the pain first occurred,
support his claimthat the |ow back injury is work rel ated.

When treatnment for a work injury causes a further or a new
injury, then that additional injury becones part of the initia
injury and the enployer and carrier are liable for it.

El i zabet ht own Sportswear v. Stice, Ky.App., 720 S.W2d 732

(1986). In Dealers Transport Co. v. Thonpson, Ky.App., 593

S.W2d 84 (1979), another panel of this Court held that a worKk-
rel ated aggravati on or exacerbation, even of a non-work-rel ated
condition is itself a work injury.

However, we believe the Board thoroughly addressed
this matter as it relates to issues of credibility and
presentation of “substantial evidence.” As such, we adopt that

portion of the Board' s opinion as follows:
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W will address Cole s argument on the
|atter issue first, as it falls within the
“substantial evidence” rubric and nay be
addressed summarily. Cole posits that the
ALJ's dism ssal of his claimfor back injury
was essentially based upon a negative
finding. He submits that it was error for
the ALJ to find in favor of STS on this
i ssue because STS was unable to present any
evi dence that the back injury did not occur
as testified to by Cole. In support of this
argunent, Col e spends a good deal of tine
anal ogi zing the facts of his claimto those
in Geathouse Co. v. Yenow ne, Ky., 193
S.W2d 758 (1946), which he cites as
authority. Cole fails to address the fact,
however, that Yenow ne was expressly
overruled in Lee v. International Harvester
Co., Ky., 373 S.wW2d 418 (1963). The Lee
court addressed the issue as foll ows:

As a fact-finding agency, the
[ALJ] is in the sane position as a
jury, and the sanme rul es apply.
The cl ai mant, bearing the burden
of proof, ‘has the risk of not
persuading an [ALJ] in his favor.
Col umbus M ning Co. v. Childers,
Ky., 265 S.W2d 443, 445 (1954).
St andi ng al one, uni npeached,
unexpl ai ned, and unrebutted, his
evi dence may or nmay not be so
persuasive that it would be
clearly unreasonable for the [ALJ]
not to be convinced by it. There
are, therefore, sone cases in

whi ch no evi dence what soever is
required in ‘support’ of a
negati ve finding, and anong them
are those in which the claimnt’s
evidence would justify a favorable
finding but would not require one
as a matter of law. In such

i nstances, the [ALJ's] finding is
concl usi ve whether it be for or
agai nst.
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There are three respects in which
we find G eathouse Co. v.

Yenow ne, 302 Ky. 159, 193 S. W2d
758 (1946), nust be overrul ed.

The first is its necessary
inplication that if the clai mant
produces evi dence sufficient to
support an award he creates
perforce a rebuttable presunption
and is entitled to a favorable
finding in the absence of a
rebuttal. The second is its
erroneous statenent that a
negative finding is the equival ent
of a perenptory instruction in an
ordinary jury trial. The third is
its conclusion that because the
evi dence was substantially

undi sputed the controlling facts
wer e undi sput ed, thus making the
factual issues a question of |aw.
That the evidence in a case is not
in conflict does not necessarily
elimnate or settle the essentia

i ssues of fact.

Id. at 420.

The evi dence concerni ng the cause of
Col e’ s lunbar disc herniation and, nore
specifically, the occurrence of a back
injury during his physical therapy session
on March 7, 2001, was conflicting. Though
clearly there is evidence in the record upon
whi ch the ALJ coul d have concluded that Cole
injured his back on that occasion, that
evidence is conflicting, and as a matter of
| aw, therefore, not so overwhelnmng as to
make the ALJ' s contrary findings
unreasonabl e. Wen the issue is one of
credibility, this Board has no authority to
second guess the fact-finder’s deci sion.
Par anount Foods, Inc. v. Burkhardt, Ky., 695
S.W2d 418 (1985); Pruitt v. Bugg Brothers,
Ky., 547 S.W2d 123 (1977). Mboreover, the
fact-finder may reject any testinony and
bel i eve or disbelieve various parts of the
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evi dence, regardl ess of whether it cones
fromthe sane witness or the sane adversary
party’s total proof. WMagic Coal v. Fox,

Ky., 19 S.W3d 88 (2000); Wittaker v.

Rowl and, Ky., 998 S.W2d 479 (1999); Hall's
Har dwood Fl oor Co. v. Stapleton, Ky.App., 16
S.W3d 327 (2000). Mere evidence contrary
to the ALJ's decision is not adequate to
require reversal on appeal. Wittaker v.
Rowl and, |1d. at 482. Factually, the ALJ
sinmply found Col e’ s testinony | acked
credibility in light of the totality of the
circunstances. It was not inproper for the
ALJ to wei gh against Cole’ s testinony the

| ack of docunentation of a back injury in

t he physical therapy notes from March 7,
2001, and the positive indication in those
notes that Cole was “very happy” with the
stability in his knee. The therapist’s
notes on the date the injury is alleged give
no indication that the session was

term nated prematurely or otherw se out of
the ordi nary, and such reasonabl e inferences
are exclusively within the discretion of the
ALJ, as fact-finder, as a matter of |aw.

See, Jackson v. Ceneral Refractories Co.,
Ky., 581 S.wW2d 10 (1979).

What is nore, the ALJ was within her
fact-finding authority to rely upon the
expert opinions of Drs. Travis and Ballard
concerning the nmechani smof injury alleged
to have produced Col e’ s |lunbar disc
herni ation and the lack of a nedically
probabl e causal relationship between the
petitioner’s physical therapy on his knee
and the back injury alleged. The ALJ
acknowl edged and considered the evidence in
the record to the contrary, including the
reports of Dr. Onen and Cole’'s treating
physi ci ans, Drs. Bean and Rayes. However,
she was nore persuaded by the evidence
presented by STS, and the risk of non-
per suasi on was on Cole. O course, the
di scretion to pick and choose anong the
evidence is reserved solely to the fact-
finder. Caudill v. Ml oney' s D scount
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Stores, Ky., 560 S.W2d 15 (1977); Codel |
Construction Co. v. Dixon, Ky., 478 S. W 2d
703 (1972); Republic Steel Corp v. Justice,
Ky., 464 S.W2d 267 (1971). This Board is
wi thout the authority to make its own
findings of fact. Snyzer v. B. F. Goodrich
Chem cal Co., Ky., 474 S.W2d 367 (1971);
KRS 342.285. When there is a conflict in
the evidence, it is for the ALJ to resolve
that conflict. MIllers Lane Concrete Co.,
Inc., v. Dennis, Ky.App., 559 S.W2d 464
(1980).

The Board' s scope of reviewis l[imted to whether the
ALJ exceeded his power, abused his discretion, or issued an
order that was clearly erroneous or not in conformty with

statutory law. See KRS 342.285(2); Smith v. Dixie Fuel Co.,

Ky., 900 S.W2d 609 (1995). In contrast to its authority to
determ ne | egal issues de novo, the Board may not substitute its
judgnment for that of the ALJ on factual issues that are
supported by substantial evidence and thus not clearly

erroneous. See Union Underwear Co., Inc. v. Scearce, Ky., 896

SW2d 7, 9 (1995); Jecker v. Plunbers’ Local 107, Ky.App., 2

S.W3d 107, 110 (1999). This Court’s duty is to correct the
Board only where it has overlooked or is construed controlling
statutes or precedent, or commtted an error in assessing the

evi dence so flagrant as to cause injustice. Wstern Bapti st

Hospital v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992); Huff

Contracting v. Stark, Ky.App., 12 S W3d 704, 706 (2000).
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Wi |l e another ALJ may have ruled differently based upon the sane
conflicting evidence, we cannot say the ALJ erred in that her
findi ngs were support by substantial evidence and thus, not
clearly erroneous.

For the foregoing reasons, the opinion of the Board is

af firnmed.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
David B. Allen Curtis S. Sutton, Esq.
Lexi ngt on, KY Lexi ngt on, KY
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