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SCHRODER, JUDGE. This appeal and protective cross-appea
i nvol ve an all egation of wongful termnation based on race and

disability. A jury verdict found the term nati on was not based



on either race or disability and the enpl oyee’ s clai mwas

di sm ssed. On appeal, the appellant haphazardly presents
numerous all egations of error, none of which contain any nerit.
Hence we affirmthe judgnent of dism ssal. The protective
cross- appeal now becones noot and is al so di sm ssed.

Appel I ant, Robert Dye (Dye), who is African-Anerican,
was enpl oyed by appel |l ee, Western Kentucky University (VWKU),
from Cct ober 1988 until he was term nated on Cctober 2, 1997.
Dye’s position at WKU was that of Building Services Attendant
(BSA). Building Services Attendants performvarious janitorial
functions in canpus buil dings.

WU s version of events is as follows. 1In 1996, Dye
was assigned to the Pearce Ford Tower, a residence hall on WKU s
canpus. On January 21, 1997, Dye approached a residence
assistant (RA), Dave Baskett, in the |obby of Pearce Ford Tower
where Baskett lived. Dye was angry with Baskett because Baskett
had reported to Facilities Managenent that the showers on his
fl oor had not been cleaned in sone tine, and Dye tol d Baskett
that his (Dye’'s) supervisor had “come down” on him (Dye) because
of Baskett’s conplaint. Dye told Baskett in a threatening way
that if Baskett conplained in the future, that Dye would “cone
down” on Baskett. Baskett reported the threat, after which Dye
was reassigned to work in Keen Hall, another residence hall at

VKU



In March, 1997, VKU recei ved anot her conpl ai nt
concerni ng Dye by another RA, Aaron H gh, who resided in Keen
Hall. High alleged that, after conplaining to Dye about a dirty
bat hroom on his (High's) floor, Dye got in the elevator with
Hi gh and was breathing loudly and glaring at Hgh in a
t hr eat eni ng manner.

Fol  owi ng the conplaint by H gh, the matter was
investigated by Mark Struss, WKU s Director of Facilities
Managenent. Based on his investigation, Struss recomended that
Dye be term nated, which was approved by Tony disson, the Human
Resources Director, as well as WKU s General Counsel, Deborah
Wl kins. Struss and Gisson subsequently nmet with Dye regarding
the matter, and agreed to give himone | ast chance. Dye was
told that any further incidents would result in imediate
term nation.

On Septenber 25, 1997, Dye engaged in a confrontation
w th anot her Building Services Attendant, Debra Logan. Dye’'s
supervi sor, Vinny Vincent, separated the two and told themto
report to their work stations. Follow ng this incident,

Vi ncent’ s supervisor, Terry Hovey, reconmended to Struss that
Dye be fired because he presented a threat to students and ot her
enpl oyees. Struss agreed, and this recommendati on was revi ewed
and approved by disson and WIlkins. Dye was term nated by

Struss on Cctober 2, 1997.



Dye testified to a different version of events. Dye
testified that in July of 1996, he presented to his supervisor,
Vinny Vincent, statements fromhis doctors show ng that he had
hi gh bl ood pressure and an irregul ar heartbeat, and asked to be
on light duty. Dye also took the doctor’s statenents to
Vi ncent’ s supervisor, Tom Maachi (who was the assistant
superi ntendent of housing), and also tal ked to Maachi’s boss,
Mark Struss. Dye contends that, after showi ng Vincent the
doctor’s statenents, Vincent stated that a person in Dye's
condition “don’t need to be working up there.”

Dye testified that Vincent sonetines made
di srespectful statenments to himwhen Vincent cane to himwth
work instructions. However, on cross-exan nation Dye testified
that Vincent had never used racially offensive | anguage to his
face. Another witness, Geg Fulks, testified at trial that
Vi ncent, when ranting to Ful ks about Dye, had referred to Dye
wth a racial slur. This is the only witness who testified that
Vincent used a racial slur. Wen asked what Vincent did to him
that was either a racial conmment or was of a racial nature, Dye
expl ai ned that Vincent woul d have Dye do extra things that
others didn't have to do. For exanple, Vincent would have Dye
clean extra floors, would | ook at the showers Dye had al ready
cl eaned and nake himdo it over, and tell himto sweep and nop

all the stairways in the dormwhen it was too close to clock out
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time to finish the job. Dye testified that he felt |ike Vincent
“had it in for ne.” Dye testified that prior to 1996 he was not
treated this way.

Wth regard to the January 1997 incident involving
Dave Baskett, Dye testified that on the Friday before the Martin
Lut her King holiday, the BSA's were asked to nake sure the
floors were clean before they left for the holiday weekend.
Wien the BSA's cane back on the Tuesday follow ng the King
holiday, all of the floors in Pearce Ford Tower had been
“trashed” by the students, and the BSA's had to clean them up.
Dye testified that he and Baskett had been good friends during
the year. After Vincent gave Dye the wite-up slip resulting
from Baskett’'s conplaint, Dye went to talk to Baskett. Dye
testified that he said to Baskett “when you turn stuff into
Vi nny Vincent, he comes down on us,” and then he and Baskett
| aughed, and then he (Dye) said “well then we have to come down
on y'all.” Dye testified that he was not mad or upset at
Baskett, and that they were both | aughing. A few days |ater,
however, Dye got a discipline action report from Vincent that
said he had threatened Baskett.

Dye testified that although all of the floors in the
dorm had been trashed, he was the only BSA who was witten up.
Dye subsequently went to talk to Howard Bail ey about the

situati on because he felt that racial discrimnation was



involved. Bailey sent Dye to talk to Huda Mel ky, WKU s Equa
Qpportunity officer. Dye told Melky that he felt his color had
sonmething to do with the way he was treated by Vincent. Melky
told himshe had checked it out and that she did not see any
raci al discrimnation concerns. (Melky testified that Dye did
not nention racial discrimnation when speaking to her.) Dye
testified that he did not conplain to anyone el se at WKU about
the matter after talking to Melky, although he nay have tal ked
to Tony disson about it once.

After the Dave Baskett incident, Dye was noved to Keen
Hall. In March 1997, Aaron Hi gh, a Keen Hall RA, conplained to
Dye about his floor not being cleaned, in particular, that there
were spots on the bathroommrrors and floors. Dye explained to
Hi gh that he could only clean once a day, and can't keep spots
off the mrrors when the guys brush their teeth after he had
al ready cleaned in the norning, and that sone spots on the floor
can’'t be cl eaned because they are under the wax. High then got
agitated, told Dye he was lying, and yelled. Dye backed away
fromH gh, and told him“you ain’t got no sense” and left. Dye
then went to conplain to the assistant dormdirector about the
way High had talked to him who said that he would talk to High.
Dye testified that he and H gh rode down in the el evator
toget her, but that he wasn’t glaring at H gh or intentionally

breat hi ng heavily or making H gh feel threatened.
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Wth regard to the Debra Logan incident, Dye testified
t hat on Septenber 25, 1997, he and Debra Logan, another BSA, got
into an argunent concerning a petition sonme of the BSA's were
involved with. Dye testified that after the argunent, he and
Logan wor ked things out and wal ked away together. Dye testified
that Vincent told Dye as Iong as he and Debra had worked it out,
it was OK. The next day, however, Vincent canme and got Dye and
they went to a neeting with Mark Struss and Terry Hovey, and Dye
was told to | eave canpus. Dye testified that he believed he was
intentionally term nated because of his illness and his race.

The jury was instructed on wongful term nation based
on race and wongful term nation based on disability. On
March 13, 2001, the jury returned a verdict in favor of WKU.
The trial order and judgnment was entered March 28, 2001. On
April 6, 2001, Dye filed a notion for judgnment not w thstanding
the verdict/nmotion for newtrial/notion to alter, anmend or
vacate the judgnent, and on May 18, 2001, filed an anended
notion for judgnment not w thstanding the verdict/notion for new
trial/notion to alter, amend or vacate the judgnent. An order
was entered denying the aforenmenti oned notions on May 21, 2001.
Dye filed his notice of appeal on June 19, 2001. WU filed a
notice of cross-appeal on June 27, 2001.

Dye presents a nunber of argunments on appeal. The

first is that attorney Deborah WI kins should not have been
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allowed to testify and be at counsel table because Dye noved for
separation of witnesses. WIkins was general counsel for VWU
and her duties are those of in-house |egal counsel. All
recommendations for term nation, including Dye's, have to be
reviewed by her. She approved Dye’'s term nation and expl ai ned
WKU s policies concerning discrimnation and term nation.

CR 43.09 provides for separation of w tnesses but
specifically does not apply to parties or attorneys. Al so,

under Allen v. Commonwealth, 10 Ky. L. Rep. 582, 9 S W 703

(1888), this rule does not apply to officers of the court; see

al so, Webster v. Commonweal th, Ky., 508 S.W2d 33 (1974).

Hence, we see no error.

Next, Dye contends that the court abused its
di scretion when Huda Mel ky was allowed to testify because she
was not designated as an expert witness. This is a
m sunder st andi ng by Dye. Ml ky was a fact witness who testified
that Dye nmet with her because he wanted to be transferred back
to Pearce Ford Tower follow ng his transfer subsequent to the
“Baskett incident.” Melky testified not as an expert but as to
t he reason Dye gave her in requesting the transfer. As to the
argunment that Dye was not permtted to inpeach this witness, it
was not preserved. Excluded testinony nust be preserved by

avowal , which was not done in this case. Transit Authority of

River City v. Vinson, Ky. App., 703 S.W2d 482 (1985).
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Dye next contends that he did not receive a jury of
his peers. Specifically, Dye requested to exclude any juror
that was an enpl oyee of WKU or had an imediate fam |y nenber
who was an enpl oyee of WKU, as WKU i s the second | argest
enpl oyer in Warren County, Kentucky. A second part to his
request for a jury of his peers was that the jury include
“persons of color.” The jury ultimately included six people who
were connected with WKU, and one African-Anerican, who was al so
one of the six connected with WKU. Al though Dye had filed a
notion to exclude any juror connected to WKU, he participated in
voir dire and used his strikes w thout objections for cause.

H's failure to object failed to preserve, or waived, the error,

if any. Payne v. Hall, Ky., 423 S . W2d 530 (1968).

Dye next contends that it was an abuse of discretion
for the court to allow Terry Mles to testify at trial. Dye had
filed a notion in limne to exclude the testinony of Terry
Mles. Dye alleges that Terry M| es was evasive at his
deposition and not cooperative, and that his trial testinony did
not match his deposition. However, Dye's designation of the
record specifically excludes M| es’ discovery deposition, and
t he deposition was never introduced for inpeachnent purposes or
by avowal , therefore, this Court is unable to review the alleged
error. It is the appellant’s responsibility to include that

part of the record needed to support his argunment. CR 75.07(5);
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Bel k- Sinpson Co. v. Hill, Ky., 288 S.W2d 369 (1956); CR 43.10;

Freeman v. Qiver M Elam Jr. Co., Ky., 372 S.W2d 796 (1963).

Dye next contends the court erred in admtting
attorney Stivers’ summary of allegedly Dye's bl ood pressure
readings. Prior to trial, Dye filed a notion in limne to
exclude a summary of Dye’'s bl ood pressure readi ngs which was
prepared by WKU s counsel, G egory N Stivers. The summary was
based on nedical records of Dye's prior physicians, Dr.’s Cott,
Pribble, Tapp, and Lovett, and introduced as an exhibit to the
testinmony of Dr. John Nadeau. Dr. Nadeau had exam ned Dye at
t he request of the defense, and had reviewed the summary.
Notice of the intent to use the summary was given to Dye’'s
counsel over two years prior to trial, in WU s suppl enenta
pretrial conpliance filed on August 11, 1998, which stated that
VWKU may introduce as an exhibit at trial “[a] chart of bl ood
pressure readings fromthe nedical records of Dr. Fred Gott and
fromthe records of Drs. Tapp, Lovett and Pribble.” Dr. Nadeau
testified by deposition at trial, wherein Dye's counsel was
permtted to cross-exam ne Dr. Nadeau extensively. KRE 1006
all ows such sunmaries provided certain guidelines are foll owed.
W& see no error

Dye next contends that it was an abuse of discretion
to allow Vinny Vincent to testify live at trial. Dye contends

that WKU prevented himfromfully deposing Vincent by never
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maki ng himavail able in person. Dye was able to depose Vincent
t el ephoni cal Iy, however. WKU had no obligation to produce
Vi ncent because he was no | onger enpl oyed by WKU. WKU cannot

attenpt to hide a witness, enployee or not. See Thonpson v.

MIls, Ky., 432 S.W2d 448 (1968). The nmere failure to do Dye’'s
| egwork is not grounds for striking a witness. Again, we see no
error.

Dye next contends that the trial court abused its
discretion in allow ng the deposition of Aaron H gh to be
introduced at trial. Dye filed a notion in [imne to exclude
t he deposition of Aaron Hi gh, because his counsel did not fully
depose Hi gh at the August 7, 1998 deposition. Wile it is true
that Dye’s attorney got to the deposition 30 mnutes |ate
because she got |ost, and that direct exam nation was conpl eted
wi t hout her present, the story does not end there. Once Dye’'s
attorney arrived, the entire direct exam nation was replayed for
her, and she was given the opportunity to, and did, cross-
exam ne Hi gh. There was no abuse of discretion by the trial
court in admtting the deposition.

Dye next alleges two inproper actions by WKU, the
first being that attorney Stivers’ was unbecom ng of an officer
of the court, and the second being that an unnaned “vi ce-
president” of WKU intim dated a witness. These issues were not

raised by Dye in the trial court and will not be considered by
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this Court on appeal. Regional Jail Authority v. Tackett, Ky.,

770 S.W2d 225, 228 (1989).

Dye next contends that the trial court inproperly
denied his notion for a mstrial in six instances.

1. Dye noved for a mstrial when Mark Struss
testified about why Dye was fired. Dye contends this
i nformati on was hearsay and not adm ssible, and that the letter
Struss was referring to, a neno dated March 12, 1997, was based
on hearsay and prejudicial information. W disagree. Mark
Struss gave WKU s reasons for firing Dye. Mark Struss, as
Director of Facilities Managenent, investigated the conplaint by
Aaron High. The March 12, 1997 nmeno had been introduced earlier
at trial as defendant’s exhibit nunber 9 wi thout objection. It
was a meno fromMark E. Struss, Director of Facilities
Managenent, to Tony disson, Director of Human Resources, and
Deborah W/ kins, University Counsel, reporting on his
i nvestigation and recomendi ng that Robert Dye be term nated.
The nmeno contains statenents all egedly made by Tony disson
Howard Bail ey, and Huda Mel ky. Tony disson was defense w tness
nunber one at trial. Howard Bailey was plaintiff’s w tness
nunber nine. Huda Melky testified as defense w tness nunber
thirteen. Mark Struss was defense w tness nunber two. The RA
at Pearce Ford Tower mentioned in the nmeno was Dave Baskett, who

testified as defense wi tness nunmber eight. Pam Reno supposedly
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contributed sone information for the meno and her deposition was
read as defense wi tness nunber nine. Aaron H gh was the other
RA nmentioned in the meno as a source of information and his

vi deo deposition was admtted as defense w tness nunber ten.
Deborah W1 ki ns, one of the individuals receiving the neno,
testified as defense witness nunber fourteen. The other two

i ndi vidual s nmentioned in the neno, Kaye Smith and Byron Lightsy,
corroborated statenents made by the above. Al of the
statenents contained in the neno were subject to cross-

exam nation at trial. Therefore, even if Dye had objected to
the introduction of the neno, all of the persons nmentioned in
the nmeno, with the exception of Smith and Lightsy, testified in
open court (either in person or by deposition) and were subject

to cross-exam nation. CR 46; Division of Parks v. Hi nes, Ky.,

316 S.W2d 60 (1958); KRE 801. No error occurred.

2. Dye contends the trial court abused its discretion
in admtting evidence of an incident wherein a white BSA, Kim
G bson, had been disciplined simlar to Dye. This evidence,
produced on the third day of trial, was discovered when a forner
VWKU enpl oyee, Tom Maachi, was permtted to review WKU s files
during the trial. Dye contends that this evidence caused his
claimof different treatnment to be partially discredited. Dye
contends that had he known about this evidence prior to trial,

he woul d have tried a different strategy, and that the tria
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court’s permtting this evidence to be sprung upon hi m m dway
through the trial was an abuse of discretion, and violated his
right to due process. Unless Dye can show he requested the
information before trial and was not given such during

di scovery, he cannot conplain when the defense puts on proof of
a defense. No such allegations were made and therefore, there
was no error.

3. Dye contends that the court should have granted a
mstrial after the defense attorney asked a defense w tness,
Mark Struss, to read a docunent that was found the day of his
testimony. Dye contends he shoul d have had nore warning of this
information. Dye not only gives no authority for this statenent
but no reason why the court erred, or authority for why the
def ense shoul d not have been allowed to use said docunent. W
have no issue to review.

4. Dye noved for a mstrial when the defense attorney
noved to admt the nedical records of Dr. Alan Pribble into the
record. Dye contends the exhibit is hearsay and does not neet
t he business record exception to the hearsay rule.

Specifically, Dye contends that the records were not certified;
no one fromDr. Pribble s office was present to establish it as
a business record; and Dr. Pribble was not present to testify.

Contrary to Dye's assertion, our review of the record indicates

the records of Dr. Pribble were, in fact, certified, and were
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i ntroduced as nedi cal records as defendant’s exhibit 23 (rather
than as defendant’s exhibit 15, as stated in appellant’s brief.)
W& see no error

5. Terry Hovey testified to enpl oyee eval uati ons
found during the third day of trial and Dye again noved for a
mstrial regarding Kim G bson’s evaluation. Again, we need to
know the grounds for the error as Dye gives us no reason or
authority for why this evidence should not have been i ntroduced.

6. The last request for a mstrial was after Pam
Reno’ s deposition was read into evidence. Dye alleges the
deposi tion contai ned hearsay w thout exceptions. Pam Reno was
the Assistant Director for Facilities University Housing, and
had prepared a January 29, 1997, neno to Sal Trobiano, Auxiliary
Servi ces Manager, recommendi ng that Robert Dye be transferred
based on her investigation of “the recent incident at the desk.”
The all eged statenents in the neno by the “two student staff

menbers,” “a couple of female residents,” and “sone people” are
hearsay. However, the error in its adm ssion is harm ess
considering the wealth of other evidence concerning this sane
incident, and the fact that the recommended term nati on was
cancel l ed and Dye was |ater term nated for another reason.
Therefore, there was no need for a mstrial. “[A] mstrial is

an extrenme remedy and should be resorted to only when there is a

fundanmental defect in the proceedings which will result in a
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mani fest injustice.” Gould v. Charlton Co., Inc., Ky., 929

S.W2d 734, 738 (1996).

Dye finally contends that the trial court abused its
di scretion in allowwng WKU to adnmit into the record by avowal
donestic violence petitions. Again, we perceive no error but a
m sunder st andi ng by counsel as to the nature of avowal
testinmony. Avowal testinony is that preserved into the record
by authority of CR 43.10 for purposes of appeal. It is not
i ntroduced to be considered by the jury.

Because we are affirm ng on appeal, the protective
cross-appeal becones noot.

For the foregoing reasons, we affirmthe judgnment of
the Warren Circuit Court.

DYCHE, JUDGE, CONCURS

JOHNSQON, JUDGE, CONCURS | N RESULT ONLY.
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