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COVBS, JUDGE. Brenda Trayner appeals fromthe Decree of

Di ssolution and Final Order of the Boyle Crcuit Court entered
on February 6, 2002. She contests three aspects of the order:
(1) the finding that she dissipated marital funds; (2) the

deni al of her request for permanent mai ntenance; and (3) an
award of only $1,500 to reinburse her for costs and attorney’s
fees totaling approxi mately $60,000. The appellee, Lynn Trayer,

has not filed a brief in this Court. After review ng the



record, we conclude that the trial court erred in failing to
award mai ntenance to the appellant. W reverse that portion of
t he judgnent and remand this case for an appropriate award. In
all other respects, we affirm

The parties were married in 1969, and they separated
in April of 1998. During their thirty-year marriage, they
accunul ated assets worth nearly $1, 000,000 and enjoyed a
confortable life-style. The primary source of Lynn’s incone
cane from Trayner Welding, Inc., a business that was wholly
owned by the parties. During the |ast twelve years of the
marri age, Brenda perforned bookkeeping services for the business
for which she received a salary of $300 per week. The parties
had additional income froma farm ng operation and from
i nvestnment dividends. Their gross incone for the last three

years of the marriage can be summari zed as foll ows:

Year Lynn’ s incone Brenda’ s i ncone
1996 $ 106, 590 $ 19, 840
1997 140, 189 20, 190
1998 121, 700 6, 022

Brenda’s incone for 1998 was greatly reduced because
her enploynment with Trayner Wl ding was term nated upon her
separation fromLynn. Three years intervened between the
separation and the final hearing in January 2001. During that

time, Brenda was not enployed on a full-tinme basis. She worked
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part tine as a sales clerk during the 1998 holiday season, but
she was unable to find suitable full-tinme enpl oynent.
Accordingly, she was awarded mai ntenance pendente lite in the
sum of $1, 250 per nonth. However, she had to nake frequent
notions in the trial court to collect her award.

In March 1999, the parties agreed to the equa
division of the follow ng portion of their assets: retirenent
and pension funds, nutual funds, stocks, the cash surrender
value of a life insurance policy, and a vacation fund. However,
they could not agree on the division of the realty or any of the
remaining itenms of personalty. Therefore, the trial court
ordered that the remaining narital property be sold at auction.

The auction resulted in approxi mtely $260, 000 in
proceeds. Lynn purchased $219,000 worth of property
representing: the marital residence, househol d furnishings,
busi ness equi pnent, and a fully furni shed recreational vehicle.
Brenda purchased about $40,000 worth of personalty. |In order to
equalize the distribution of the property, the trial court
awar ded Brenda $200, 000 of the $260, 000 proceeds of the sale.
The remai nder was placed in escrow. Subsequently, the tria
court addressed conplaints by both parties that the other had
failed to bring nunmerous itens of personal property to the

auction to be sold. The legal battle was | ong and acri noni ous.



In Novenber 2000 and in January 2001, the donestic
rel ati ons conm ssi oner conducted a hearing on the remaining
i ssues. Anong the several clainms he considered were Lynn's
contentions: (1) that Brenda failed to account for the proceeds
of a dividend check for $65,000 received by the parties in March
1998; (2) that she failed to account for two certificates of
deposit (CDs) for $30,000 each that were owned jointly prior to
the separation; and (3) that she dissipated the marital estate
in the anmount of several thousand dollars by purchasing jewelry,
furs, and designer clothes imedi ately prior to the separation.
The parties also presented proof as to Brenda’s claimfor
per manent mai nt enance and for her costs and attorney’s fees.

Instead of filing a formal report containing his
recomendations to the trial court, the Conm ssioner announced
his rulings at the end of the hearing and filed his notes into
the record. He found that Brenda failed to prove that she was
unable to find suitable enploynent or that she had insufficient
funds to neet her reasonabl e needs. Thus, he concl uded t hat
Brenda was not entitled either to mai ntenance or to
rei mbursenent for her attorney’s fees and costs. He also found
t hat Brenda had taken marital funds upon |eaving the marital
home and that she had dissipated marital funds imediately prior
to the separation. Finding $72,000 to be approxi mately one-hal f

of the total anount secreted or dissipated, he deducted that
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anount from her share of the remaining marital property being
hel d in escrow

The Comm ssioner allowed Lynn to raise issues at the
final hearing that were not included on the agenda -- including
Lynn’s claimthat Brenda had appropriated the $60, 000 i n CDs.
In order to give Brenda the opportunity to docunent her
counterclaimthat the funds had been spent on narital
enterprises, the Comm ssioner allowed an additional sixty days
for offering proof. Nonetheless, the Conm ssioner did not
change his recommendati ons, and both parties took exceptions to
several of his rulings. The trial court affirnmed the
Commi ssioner’s rulings and incorporated theminto its fina
order with one exception: it awarded Brenda $1,500 for her
attorney’s fees. This appeal followed.

As a prelimnary point, we note that Lynn failed to
file a brief. Procedurally, we would be justified in inmposing
sanctions agai nst Lynn as provided in CR' 76.12(8)(c), as
foll ows:

(1) accept the appellant’s statenment of

the facts and issues as correct; (ii)
reverse the judgnent if appellant’s
bri ef reasonably appears to sustain
such action; or (iii) regard the
appel lee’s failure as a confession of
error and reverse the judgnment

W t hout considering the nerits of the
case.

! Kentucky Rules of Civil Procedure.
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Si nce Brenda has not invoked the rule to seek a penalty, we
shall avoid either extrenme of sunmarily reversing the tria
court or accepting in toto Brenda's version of the facts. See,

Scott v. Scott, Ky.App., 80 S.W3d 447 (2002), and Wi cker v.

Wi cker, Ky.App., 711 S.W2d 857 (1986). Instead, we have
reviewed the record in its entirety and have el ected to address
the issues on their nerits.

Brenda first argues that the trial court abused its
di scretion is chargi ng agai nst her share of the marital estate
t he sum of $72,000 -- one-half of the amount that the
Conmi ssi oner determ ned she diverted fromthe estate for her own
use. Qur review of the record reveals no error on this point.

Brenda did not take any exceptions to the
Conmi ssioner’s finding that she took $15,000 from a divi dend
check in the amount of $25,000 received by the parties in Apri
1998. Thus, the trial court’s deduction of $7,500 (her share)
was not preserved for our review.

W also find no error with respect to the renaining
amounts secreted -- the two CDs worth $60, 000 and the $65, 000
di vi dend check received by the parties in March 1998. Brenda
acknow edged taki ng the $65, 000 check and putting the funds in
her own nanme. She testified that she put $20,000 in their joint
checki ng account from which the parties paid their 1997 incone

taxes. The Conmm ssioner gave her credit for that amount. She
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also testified that she paid $5,000 in cash toward a debt owed
to a relative. The Comm ssioner declined to give her any credit
for that anmpbunt because she had no receipt or other
docunentation to verify her claim She testified that she used
the remai ning anount to pay attorney’ s fees and costs incurred
in the dissolution. Thus, of the $45,000 renai ning after
paynent of taxes, the court deducted $22,625 from her share of
the marital estate. W find no abuse of discretion in holding
Brenda accountable for these funds and in chargi ng her share of
t he escrow anount accordingly.

We also find no error with respect to the court’s
treatment of the two CDs. As with the check for $65,000, there
is no dispute that Brenda cashed the CDs and pl aced the $60, 000
in her owm nanme. She attenpted to show that she put $20, 000 of
the proceeds in a joint checking account and that she had spent
t he remai ni ng $40,000 to build and furnish a new sunroomin the
marital hone earlier in the year. However, she offered no
docunentation to support these contentions. W have exam ned
the record (including the docunentation Brenda filed after the
hearing), and we are not persuaded that any portions of these
funds were spent for a marital purpose.

Finally, with respect to the property issues, we find
no error in the trial court’s determ nation that Brenda

di ssi pated $22,520 — one-half the amount which it found she



spent on clothes, jewelry, and furs during March and April of
1998. Brenda distingui shes her behavior fromthat of the
di ssi pating spouse in arguing that she did not ganble the noney

away in Las Vegas or spend it on a cruise. [Barringer v.

Barringer, Ky., 514 S W2d 114 (1974)]. However, dissipation

broadl y enconpasses spending funds for any non-marital purpose

in contenplation of divorce with the intent to deprive a spouse

of marital property. Robinette v. Robinette, Ky.App., 736

S.W2d 351, 354 (1987).

The evi dence supports the court’s finding that
Brenda' s expenditures constituted a dissipation of the marital
estate. Her purchases were all made within a nonth or two of
the separation. She admtted that she went on a spending spree
after she | earned that her husband was having an affair with a
worman in Chio and at a tinme when she was contenpl ating | eavi ng
the marriage. Parenthetically, she did not select itens that
arguably coul d be used or enjoyed by both of the parties.

I nstead, her purchases virtually illustrated Robinette’'s

definition of “dissipation.”

As a set-off, Brenda alluded to several |avish
expendi tures nmade by Lynn shortly before the separation. The
court properly credited Brenda for those itens as to which she
of fered proof. Brenda presented no evidence to support her

al l egation that Lynn had expended funds in order to maintain the
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extra-marital affair. W conclude that the findings of the
trial court are supported by the record, and we find no abuse of
the court’s discretion in charging $72,000 agai nst Brenda’s

share of the estate. See, Perrine v. Christine, Ky., 833 S.W2d

825, (1982).

Brenda al so argues that the trial court erred in
failing to award permanent nai ntenance to her. The court wholly
accepted the Commi ssioner’s unsubstantiated finding that Brenda
failed to establish her entitlenent to mai ntenance. |t does not
appear that either the Conm ssioner or the trial court conducted
a careful analysis of the factors as set forth at KRS? 403. 200
prior to ruling on the issue of maintenance. W recognize that
the statute | eaves “[t] he anmobunt and duration of maintenance .

within the sound discretion of the trial court.” Russell v.

Russel |, Ky.App., 878 S.W2d 24, 26 (1994). W cannot disturb a
determination of the court with respect to mai ntenance unl ess

the discretion is “absolutely abused.” Platt v. Platt, Ky.App.,

728 S.W2d 542, 543 (1987). Nevertheless, we are conpelled to
agree with the appellant that the court did indeed abuse its
di scretion in this case with respect to the issue of
mai nt enance.
This case presents a classic situation with respect to

an award of mai ntenance. Conbs v. Conbs, Ky.App., 622 S.W2d

2 Kentucky Revised Statutes.



679 (1981). The marriage was long termand entailed a high
standard of living for both parties. Lynn owns a successful
busi ness; historically, he has earned a six-figure incone. In
contrast, Brenda, who was fifty-two years of age at the tine of
the hearing, is both unenpl oyed and essentially unenpl oyabl e.
She presented evidence that she suffers froma series of nedica
conditions, including fibronyal agi a, depression, anxiety, and
venous varicosities. Even if the trial court found that these
medi cal conditions woul d not prevent her from working, Brenda
woul d not qualify for anything other than an entry-I|evel
position. She has a high school education with no specialized
skills. Oher than keeping the books for the fam |y business,
she had no significant work-rel ated experi ence.

The Conm ssi oner enphasi zed that Brenda received
$425,000 in cash; he believed that to be an anount that woul d
suffice to nmeet her needs. However, Brenda testified that she
had to use nost of that noney to purchase and furnish a hone and
to meet her expenses during the period of three years between
the parties’ separation and the final hearing — expenses that
far exceeded her tenporary mai ntenance award of $1, 250 per
nmonth. |In addition, she incurred costs involved in the
di ssolution proceeding. Brenda testified that she had only
$50, 000 rerai ning fromthe division of marital property.

Consequently, she is unable to neet her reasonabl e needs —
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needs whi ch include hundreds of dollars each nmonth in health

I nsurance prem uns, co-pays, and prescription drugs al one. She
nmust support these expenses on a mnimumwage salary and the
interest from her investnents.

Lynn did not provide evidence of his current incone --
nor did he file any statenent of his current |iving expenses.

O her than testifying that he “couldn’t afford” to pay

mai nt enance, he presented no substantive evidence of his alleged
inability to do so. On remand, we direct the trial court to
enter an award guided by a consideration of all the rel evant
factors set forth at KRS 403.200, justifying its final award
with appropriate findings in light of that statute.

Brenda argues that the trial court erred in failing to
make a greater award for her attorney’s fees and costs. She
enphasi zes that because of Lynn’s vexatious and harassing
behavi or, she was required to make several notions before the
court to conpel himto pay the tenporary mai ntenance as ordered.

Brenda paid her attorney nore than $40,000. She spent
an additional sumin excess of $15,000 on experts and
apprai sers. The record reveals the parties to be equally
i ntransi gent, contentious, and litigious. They both nmade heavy
demands on the trial court, requiring its resolution of nunerous
matters of |esser inport. Their credibility toward each ot her

and the court was frequently strained.
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The allocation of attorney’s fees is entirely within

the discretion of the court. Mss v. Mss, Ky.App., 639 S. W2d

370, 373 (1982); Wlhoit v. Wlhoit, Ky., 521 S.W2d 512 (1975).

We are not persuaded that the trial court abused its discretion.

The judgnent of the Boyle Circuit Court is reversed
with respect to the mmintenance issue alone, and the case is
remanded with directions that the trial court enter an
appropriate award in favor of the appellant. 1In all other
respects, the judgnent is affirned.

ALL CONCUR

BRI EF FOR APPELLANT:

M chael L. Judy No brief filed for appellee
Frankfort, Kentucky
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