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SCHRCDER, JUDGE. This is an appeal from an order denying
appellant’s RCr 11.42 notion alleging ineffective assistance of
counsel on a guilty plea. Appellant maintains that his
counsel s performance was deficient because counsel allowed him
to plead guilty to an offense of which appellant could not have
been found guilty, because counsel failed to nove for a nental
exam nation of appellant, and because counsel failed to
chal I enge the chain of custody of certain evidence. 1In

reviewi ng the record, we cannot say that appellant’s counse



rendered i neffective assistance on any of the above grounds.
Hence, we affirm

On July 16, 1997, appellant, Robert Hayden, was
indicted in Indictnent No. 97-CR- 00062 for second-degree
burglary. On that sane date, Hayden was also indicted in
I ndi ctment No. 97-CR-00063 for first-degree rape and second-
degree burglary. On August 21, 1997, Hayden was indicted in
I ndi ctment No. 97-CR- 00102 for possession of a forged instrunent
in the second degree. The charges in Indictnment No. 97-CR- 00063
stemmed from an inci dent wherein Hayden broke into the victins
honme during the mddle of the night on March 19, 1996, and
forcibly raped her. The charge in Indictnent No. 97-CR- 00062
stemmed from an incident where Hayden again tried to break into
the sane victinms hone on an evening in January of 1997, while
the victi mwas hone. The charge in Indictnment No. 97-CR- 00102
was the result of Hayden cashing a forged check.

On Septenber 18, 1997, the indictnments in 97-CR 00062
and 97-CR-00063 were both anmended to include the status offense
of being a first-degree persistent felony offender (“PFO17).

I ndi ctment No. 97-CR-00192 was al so anended on that date to
i ncl ude the charge of PFO I

On March 25, 1998, pursuant to a plea agreenent,

Hayden pled guilty to: second-degree burglary under Indictnent

No. 97-CR- 00062 for which the recormended sentence was ten (10)
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years and the disnm ssal of the PFO I charge; first-degree rape,
second-degree burglary, and PFO | under Indictnment No. 97-CR-
00063 for which the recommended sentence was ten (10) years on
the burglary and twenty (20) years on the rape enhanced to
thirty (30) years for the PFO I, to run concurrently for a tota
of thirty (30) years; and second-degree possession of a forged
instrument and PFO | under |Indictnment No. 97-CR-00102 for which
t he recommended sentence was five (5) years and dism ssal of the
PFO | charge. Under the plea agreenent, all the sentences were
to run concurrently for a total of thirty (30) years’

i mprisonnment. On May 21, 1998, Hayden was sentenced in
accordance with the plea agreenent.

On March 23, 1999, Hayden filed an RCr 11.42 notion to
vacate his conviction alleging ineffective assistance of
counsel . Appoi nted counsel thereafter suppl enented Hayden’s RCr
11.42 nmotion. On March 14, 2002, the | ower court denied
Hayden’s RCr 11.42 notion wthout an evidentiary hearing. This
appeal by Hayden fol | owed.

Hayden first argues that his counsel on the guilty

pl ea was ineffective because he allowed himto plead guilty to
PFO | when he was only eligible to be convicted of PFOI1Il. To
prevail on a claimof ineffective assistance of counsel on a

guilty plea, the defendant nust show that (1) his counsel nade

errors so serious that counsel’s performance fell outside the
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wi de range of professionally conpetent assistance and (2) the
deficient performance so seriously affected the outcone of the
pl ea process that, but for the errors of counsel, there is a
reasonabl e probability that the defendant woul d not have pled
guilty but would have insisted on going to trial. HIIl v.
Lockhart, 474 U S. 52, 106 S. Ct. 366, 88 L. Ed. 2d 203 (1985).
There is a strong presunption that counsel’s performance, under
t he circunstances, constituted sound trial strategy. Mbore v.

Commonweal th, Ky., 983 S.W2d 479 (1998); Strickland v.

Washi ngton, 466 U.S. 668, 104 S. C. 2052, 80 L. Ed. 2d 674

(1984).
The | ower court and the Commonweal th herein concede
t hat Hayden coul d not have been properly convicted of the PFO
at trial because the judgnent was not entered in one of Hayden’s
prior underlying felony convictions (94-CR-00219) until
April 27, 1997, which was after the date he commtted the rape

in the present case (May 19, 1996). Dillinghamv. Commonweal th,

Ky. App., 684 S.W2d 307 (1984). That left the 1991 and 1992
prior convictions which had uninterrupted consecutive sentences,
hence qualifying themas only one felony conviction for PFO
purposes. KRS 532.080(4). The question then becones, was
Hayden’ s counsel deficient for allowing himto plead to PFO 1 in

this case? Under the circunmstances, we do not think so.



Hayden got a total thirty (30) year sentence for
pl eading not only to first-degree rape with PFO | enhancenent,
but also to the two second-degree burglary charges and the
second- degree possession of a forged instrunent charge.
Further, the remaining PFO | charges were dism ssed. |If Hayden
had gone to trial and had been properly convicted of PFO I
relative to the two burglary charges, the first-degree rape
charge, and the second-degree possession of a forged instrunent
charge, he woul d have faced a maxi num sentence of seventy (70)
years to life, 50% of which he would have had to serve for being
a violent offender. See the pre-2000 version of KRS 439.3401.
Therefore, even with the PFO I conviction, Hayden obtained a far
| esser sentence then he may have received had he gone to trial
on PFO Il enhancenents relative to the sanme charges.

Advising a client to plead guilty in order to obtain a
| esser sentence is not ineffective assistance of counsel.

Commonweal th v. Canpbell, Ky., 415 S.W2d 614 (1967). It has

al so been held that it is not ineffective assistance of counse
to advise a client to plead guilty to a charge the defendant may
not have been properly convicted of had the defendant proceeded
totrial, if the total sentence received was | ess than the

def endant may have recei ved had he been properly convicted of

only the remaining crime(s). Russell v. Comonweal th, Ky. App.,

992 S.W2d 871 (1999). G ven the overwhel m ng evi dence agai nst
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Hayden in this case, including the DNA nmatch and the fact that
Hayden preyed upon the sane victimtw ce, we believe there was a
substantial possibility that Hayden woul d have been convicted of
all the charges against him Further, in viewi ng the plea
col l oquy, we see that it was entered into voluntarily,

know ngly, and intelligently. The court explained in great
detail the plea agreement and the constitutional rights Hayden
was wai ving by pleading guilty. Hayden indicated that he

understood the sanme. See Boykin v. Al abama, 395 U S. 238, 89 S.

. 1709, 23 L. Ed. 2d 274 (1969); Centers v. Commonweal th, Ky.

App., 799 S.W2d 51 (1990). Accordingly, we cannot say that
advi sing Hayden to plead to the PFO I charge constituted
i neffective assistance of counsel.

Hayden next argues that his counsel’s perfornmance was
deficient when he failed to nove for a pre-trial nental
exam nation of Hayden. Hayden nmintains there was evidence in
the record that he had been hospitalized for nental problens in
t he past and that such evidence should have pronpted counsel to
nove for a nental exam nation. During the plea colloquy, the
trial court specifically asked Hayden if he had been treated by
a psychol ogi st or psychiatrist for any nental problens. Hayden
responded, “No.” Subsequently, the Conmmonweal th Attorney
informed the court that he had noticed in the police report that

Hayden had told a police officer that he had been admtted to
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Central State for approxinmately two nonths and in Life Springs
at Hardin Menorial Hospital. The follow ng discussion ensued:
Court: Let ne ask that again. Have you been
treated by a psychiatrist, psychol ogist or
any ot her professional.

Beckman [ Hayden’s counsel]: Drug
counsel i ng.

Spar ks [Hayden’s counsel]: Not nental.

Court: Not nental, it was drugs.

Sparks: Yes sir.

Court: That clear (sic) that up then.

KRS 504. 100(1) states:

I f upon arraignnent, or during any stage of

t he proceedi ngs, the court has reasonable

grounds to believe the defendant is

i nconpetent to stand trial, the court shal

appoint at | east one (1) psychol ogi st or

psychi atrist to examne, treat and report on

t he defendant’s nmental condition.
See also RCr 8.06. “lnconpetency to stand trial” is defined in
KRS 504.060(4) as follows: “as a result of nental condition,
| ack of capacity to appreciate the nature and consequences of
t he proceedi ngs against one or to participate rationally in
one’s own defense.”

In reviewing the record, we see that Hayden had sought
treatment and been hospitalized several tinmes from 1987-1997 for

drug and al cohol abuse. Wiile there was sone nention of

suicidal ideation and a suicide attenpt in these nedica



records, these episodes appear to have been all related to
Hayden’ s drug and al cohol problem During the plea colloquy,
the court asked Hayden if he had been under the influence of

al cohol , drugs, narcotics, marijuana, or anything of that nature
within the past 48 hours, and Hayden responded, “No sir.” The
court al so asked Hayden if he took any kind of nedication on a
regul ar basis to which he responded, “No.” There was absol utely
no indication during the plea proceedi ngs that Hayden was under
the influence of drugs or alcohol, that he was suffering froma
mental illness, or that he could not appreciate the nature of

t he proceedings or participate rationally in his own defense.
Hayden appeared to understand all questions posed to himand
gave coherent answers thereto. Accordingly, we cannot say that
Hayden’ s counsel was ineffective for failing to nove for a
ment al exam nati on.

Finally, Hayden argues that his counsel on the guilty
pl ea was ineffective for failing to file a notion to suppress or
a notion in limne challenging the chain of custody of certain
physi cal evidence. Hayden clainms that there were breaks in the
chain of custody in the evidence obtained fromthe victims rape
exam nation kit as well as in the blood sanples taken from
Hayden. He asserts that had his attorney raised these breaks in
the chain of custody via a pretrial notion, the court would have

rul ed said evidence inadm ssible at trial and, thus, he would



not have plead guilty. Hayden's clains call for nuch

specul ation. Wiile we acknow edge chain of custody nust be
shown under KRE 901(a), because Hayden pled guilty, we have no
way of knowing if the record is conplete as to evidence of chain
of custody. Most of the chain of custody was already contained
in the record, and the Comonweal th may have supplied the
remaining information by the time of trial or had Hayden's
counsel chall enged the evidence via a pretrial notion. Further,
gi ven the favorabl e deal Hayden received by pleading guilty and
the ot her evidence of Hayden's guilt, it would be too

specul ative to concl ude that Hayden woul d not have pled guilty
had the evidence at issue been adjudged to be inadm ssible. A
finding of ineffective assistance of counsel nust be based on

nore than specul ation. See More v. Commonweal th, Ky., 983

S.W2d 479 (1998).
For the reasons stated above, the judgnent of the

Nel son Circuit Court is affirned.
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