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BEFORE: COVBS and PAI SLEY, Judges; and M LLER, Special Judge.?
COVBS, JUDGE. This is an appeal of a decision of the Franklin
Crcuit Court affirmng an order of the Commonweal t h of

Kent ucky, Departnment of Insurance, which upheld a decision of

State Autonobile Mitual |nsurance Conpany (“State Auto”) not to

! Senior Status Judge John D. MIler sitting as Speci al
Judge by assignment of the Chief Justice pursuant to Section 110(5) (b)
of the Kentucky Constitution.



renew the appellant’s autonobile liability policy. The circuit
court concluded that the decision was supported by substantia
evi dence of record and that it was consistent with the

provi sions of KRS? 304.20-030(4)(c). The appellant argues that
the court erred by failing to conclude that the | oss he had
suffered was the result of an act of God -- thus negating State
Auto’s reason for refusing to renew his policy. W affirm

On January 7, 1998, the appellant, Edw n Cohen,
suffered a loss in an autonobile accident. On April 3, 2001, he
was i nvolved in a second autonobil e accident in which he
sustai ned a second | oss. Subsequently, State Auto issued a
notice of non-renewal. The notice of non-renewal conplied with
all statutory requirenents and listed the reason for non-renewal
as |l osses -- or accidents -- occurring on January 7, 1998, and
April 3, 2001.

Cohen requested and received an adm ni strative hearing
with the Departnent of |nsurance on August 27, 2001. Cohen
admtted before a hearing officer that he had sustained two
| osses within the past five years. Wile he accepted
responsibility for the first accident, Cohen contended that the
second incident resulted fromhis sudden and unexpected | oss of

consci ousness — “an act of God” -—- while he was driving. He

2Kent ucky Revi sed Stat utes.



stated that he had fainted as the result of an undi agnosed

pot assi um defici ency that has since been corrected by

medi cation. A State Auto representative testified that the
insurer routinely used |loss frequency as a factor in arriving at
a decision for non-renewal. He acknow edged that Cohen’s | osses
were the determning factors in the decision not to renew his
liability policy.

Fol l owi ng a review of the evidence and the rel evant
policy and statutory provisions, the hearing officer prepared
his findings of fact and conclusions of |law. He recommended
that State Auto’s decision not to renew be enforced. On
Novenber 7, 2001, the Conm ssioner of the Departnent of
I nsurance entered an order adopting the recomendati on of the
hearing officer. Cohen appealed the order to the Franklin
Circuit Court.

In an opinion and order affirm ng the decision of the
Departnent of Insurance, the Franklin Crcuit Court relied on
t he provisions of KRS 304.20-040(4)(c). The statute forbids
insurers fromrefusing to renew a policy of autonobile insurance
sol ely because the insured has sustained one or nore | osses
t hat :

i medi ately result froma natural cause

W t hout the intervention of any person and

t hat coul d not have been prevented by the

exerci se of prudence, diligence, and
care....



The court interpreted this | anguage to nean an “act of God” as
that phrase is commonly defined by Kentucky case | aw.

The Franklin Grcuit Court correctly concluded that an
insurer could not refuse to renew a policy based on a | oss that
resulted froman act of God. However, the court was not
per suaded that Cohen’s |loss was the result of an act of God.
Consequently, it agreed that State Auto’ s non-renewal of Cohen’s
policy was not barred by KRS 3-4.20-040(4)(c). The court held
that the Departnent of Insurance had correctly applied the rule
of law and that its decision was supported by substanti al
evi dence. This appeal followed.

Cohen argues that the Franklin Crcuit Court erred by
concluding that the second | oss was not the result of an act of
God. He contends that the |loss resulted from an unforeseen
event and not froma | ack of prudence, diligence, or care as set
forth by the pertinent statute. Because the nedical condition
underlying his | oss of consciousness has been di agnosed and
corrected since the accident, Cohen argues that State Auto’s
refusal to renew his policy is unfair and unenforceabl e.

State Auto and the Departnent of |nsurance contend
that the insurer’s decision not to renew the policy is not
prohi bited by the provisions of KRS 304.20-040. Wile the

insured’s fainting spell was sudden, they argue that it was



nei t her unforeseeabl e nor unexpected and that, therefore, the
loss did not result froman act of God.

Medi cal records confirmthat Cohen had experienced a
simlar fainting spell in January 2001 — just two nonths prior
to his autonobile accident. As a result of his first |oss of
consci ousness, Cohen suffered a fracture to his back. Since
Cohen was painfully aware that he was susceptible to fainting
wi t hout warning, the Departnent of |nsurance contends that the
second | oss coul d have been prevented if he had acted with
prudence, diligence, and care in seeking i medi ate nedi ca
treatnment. State Auto al so contends that whether Cohen’s
pot assi um | evel can be adequately controlled to reduce the
i kelihood of future episodes is not a material consideration
under the provisions of the statute. W agree.

Cohen’ s potassium | evel had been adjusted by
nmedi cation for some tine prior to 2001. He was aware for
several nonths before his second autonobil e accident that he
m ght faint wthout experiencing any warni ng synptons.
Prudence, diligence, and care under these circunstances dictated
t hat Cohen either consult pronptly with a physician or stop
driving his autonobile in order to prevent an accident. As he
failed to do either, we cannot conclude that Cohen’s second
collision resulted froman act of God. Consequently, State

Aut 0’ s non-renewal decision was not prohibited by the provisions



of KRS 304.20. The Departnment of Insurance did not err by
enforcing the decision; the Franklin Crcuit Court did not err
by affirmng the Departnent’s order.

Accordingly, we affirmthe opinion and order of April

15, 2002, of the Franklin Crcuit Court.
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