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BEFORE: GUI DUGLI, JOHNSON AND KNOPF, JUDCGES.

JOHNSQON, JUDCGE: Tinmothy Terrell Ballanger, pro se, has appeal ed
froman opinion and order entered by the Jefferson Crcuit Court
on Decenber 27, 2001, which denied his RCr® 11.42 notion to
vacate, set aside or correct his 20-year sentence for robbery in

2

the first degree,? crinminal mischief in the first degree,?

! Kentucky Rules of Crinminal Procedure.

2 Kent ucky Revised Statutes (KRS) 515.020.



operating a nmotor vehicle w thout an operator’s |icense,* and
being a persistent felony offender in the first degree (PFO1).°
Havi ng concluded that the trial court properly denied the notion
as being untinely, we affirm

On July 21, 1997, a Jefferson County grand jury
i ndi cted Bal | anger under Indictnment No. 97-CR-001766 on four
counts of robbery in the first degree, one count of crimna
m schief in the first degree, and one count of operating a notor
vehicle without an operator’s license involving severa
i ncidents occurring on July 14 and 15, 1997, and for being a PFO
I. The PFO 1 count was based on his convictions in January 1997
on two counts of theft by unlawful taking over $300,° and his
convictions in June 1989 for burglary in the first degree’ and
burglary in the third degree.® On December 4, 1997, Ball anger
pled guilty to all six counts of the indictnment pursuant to a
pl ea agreement with the Commonweal th, which recommended
sentences of ten years on each of the four counts of robbery in
the first degree, one year for crimnal mschief in the first

degree, and 90 days for operating a notor vehicle w thout a

® KRS 512.020.
4 KRS 186. 410(1).
5 KRS 532.080(3).
¢ KRS 514. 030.
7 KRS 511.020.

8 KRS 511. 040.



license, all to run concurrently, enhanced to 20 years for being
a PFOIl. On February 17, 1998, the trial court, consistent with
t he Commonweal th’ s reconmendati on, sentenced Ballanger to a
total of 20 years’ inprisonnent.

On Decenber 13, 2001, Ballanger filed an RCr 11.42
noti on acconpani ed by notions for an evidentiary hearing and
appoi ntment of counsel. In the RCr 11.42 notion, he alleged
that his guilty plea under Indictrment No. 97-CR-1766 was not
val id because his attorney was ineffective for not discovering
that his prior 1989 convictions were constitutionally invalid

under Boykin v. Al abama,® and therefore, could not be used as

predi cate offenses for the PFO I conviction. He clained counse
i nproperly coerced himto plead guilty wthout sufficiently
investigating the validity of the convictions underlying the PFO
| charge. Ballanger maintained that the three-year tine
[imtation contained in RCr 11.42(10)(a) should be excused
because of problens associated with his attorney and his
inability to obtain court records due to |ack of financial
resources. On Decenber 27, 2001, the trial court entered an
opi nion and order denying the RCr 11.42 notion as untinely and
W t hout substantive nmerit. The trial court further denied the
notions for an evidentiary hearing and appoi ntment of counsel.

Thi s appeal followed.

395 U S 238 89 S C. 1709, 23 L.Ed.2d 274 (1969).
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Bal | anger all eges on appeal that defense counse
rendered i neffective assistance of counsel by not adequately
i nvestigating his prior convictions. Mre specifically,
Bal | anger asserts that had counsel investigated his 1989
convi ctions, he would have di scovered that the guilty plea in
1989 was invalid because the proceeding did not conformto the
requi renments of Boykin concerning a defendant’s waiver of
certain constitutional rights. Ballanger further asserts that
had counsel advised himof the possible defense to the PFO |
charge based on the alleged defect in the 1989 convictions, he
woul d not have pled guilty to the PFO 1 charge and woul d have
opted to go to trial

The trial court ruled that Ballanger’'s notion was
untinely because it was filed outside the three-year limtations
period of RCr 11.42(10). Because there was no direct appeal of
the 1997 convictions, the judgnent becane “final” and the
l[imtations period started to run on February 17, 1998, when the

trial court entered its Judgnent of Conviction and Sentence. !

10 See Pal mer v. Commonweal th, Ky.App., 3 S.W3d 763 (1999). The trial court
felt the judgnent became final ten days after February 17, 1998, when it | ost
jurisdiction to amend its judgment. See CR 59.05. Wiile we agree that a
trial court retains jurisdiction to anend a judgnent, the Pal ner Court held
that the “tinme begins to run fromthe date of the final judgment on appeal.”
Id. at 764. The Palnmer Court did not recognize an extension of the accrua
peri od based on the ten-day period available for a theoretical notion under
CR 59. 05, but rather recognized a date based on the actual appellate
proceedi ngs in each case. Wile the rules of appellate procedure, CR
73.02(1)(e), provide for extension or tolling of the tinme to file a direct
appeal, there is no simlar provision for collateral appeal notions or within
RCr 11.42. Cf. 28 U.S.C. § 2244(d)(1)(A). It would appear that unless a CR
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Bal | anger filed his RCr 11.42 notion on Decenber 13, 2001,
approximately three years and ten nonths after the judgnent
becanme final. Ballanger recognized this problem but presented
several excuses for the late filing by claimng: (1) trial
counsel recently advised Ball anger that counsel knew the PFO | aw
and that counsel also knew that Ballanger did not know how to
collaterally attack the guilty plea; (2) counsel prom sed
Bal | anger that he would collaterally attack the guilty plea; (3)
Bal | anger had diligently requested but never received court
records fromtrial counsel and only recently acquired the
records fromthe court clerk; and (4) Ballanger was not
“intellectually inclined to conjure such a conplex and intricate
argunment of law until arrival and contact with an i nmate | egal
ai de upon arrival at Geen River Correctional Conplex.”
RCr 11.42(10) provides in relevant part:
(10) Any notion under this rule shal
be filed within three years after the
j udgnent becones final, unless the notion
al | eges and the novant proves either:
(a) that the facts upon which the claim
is predicated were unknown to the novant and
could not have been ascertained by the
exerci se of due diligence; or
(b) that the fundanental constitutiona
right asserted was not established within

t he period provided for herein and has been
held to apply retroactively.

59.05 motion is filed, the accrual time for the linmtations period is not
extended. Nevertheless, the ten-day difference between the date utilized by
the trial court and the correct date does not affect the outcome of this
appeal .



If the judgnent becones final before

the effective date of this rule, the tine

for filing the notion shall comrence upon

the effective date of this rule. If the

noti on qualifies under one of the foregoing

exceptions to the three year tine [imt, the

notion shall be filed within three years

after the event establishing the exception

occurr ed.

The trial court rejected Ballanger’s reasons as
insufficient to toll or excuse conpliance with the limtations
restriction. It noted that Ball anger had presented no evi dence
of contacts with his attorney, prom ses from counsel that he
would initiate a collateral attack, or correspondence with the
circuit court clerk’s office. The trial court stated that the
record did not contain any letter to or from Ball anger or the
clerk’s office and that Ballanger’s prison account record showed
no expenditure for court records.

None of the grounds presented by Ballanger falls
within the tolling provisions of RCr 11.42(10). Subsection (b)
clearly does not apply because the Boykin requirenents have been
est abl i shed since 1969. Subsection (a) al so provides Bal |l anger
no relief because he was aware of the facts supporting his
Boykin claimin 1989 at the tinme of entry of his guilty plea on
the 1989 convictions. The fact that Ballanger may not have

appreci ated the | egal significance of the facts supporting a

Boyki n cl ai m does not affect application of subsection (a).



In this regard, a federal practice involving a tolling
provision simlar to RCr 11.42(10)(a) wth respect to a one-year
[imtation on collateral attacks in crimnal cases is

1

instructive, albeit not binding on this Court.! For instance,

in Onens v. Boyd, '? the defendant sought relief froma state

conviction for nmurder based on ineffective assistance of counsel
at trial under 28 U S.C. § 2254. Onens alleged that his filing
of the petition was del ayed because he did not realize that his
attorney was not going to file the petition and had not filed a
petition for collateral review, and he spent eight nonths

i nvestigating what he could do before concluding that he could
seek collateral relief on the basis of ineffective assistance of
counsel. In affirmng the denial of the petition as untinely,
the United States Court of Appeals for the Seventh Crcuit held
that the tolling provision extending accrual of the limtations
period until “the date on which the factual predicate of the
claimor clainms presented could have been di scovered through

t he exercise of due diligence,”?®

applies to knowl edge of the
facts supporting a claim as opposed to awareness of the |ega

theories. The Court noted that the provision spoke in terns of

11 See also Bowing v. Commonweal th, Ky., 964 S.W2d 803, 805 (1998) (equati ng
federal one-year linmtations period in 28 U S.C. § 2244 to three-year
[imtations period in RCr 11.42(10)).

12 235 F.3d 356 (7th Cir. 2000).

13 28 U.S.C. § 2244 (d)(1)(D).



a “factual predicate,” and not recognition of the facts’ | egal
significance. It stated:

Ti me begi ns when the prisoner knows (or

t hrough diligence could discover) the

i mportant facts, not when the prisoner

recogni zes their legal significance. |If §

2244(d) (1) used a subjective rather than an

obj ective standard, then there would be no

effective time limt, as Omens’s case

illustrates. Like nobst nmenbers of street

gangs, Ownens is young, has a limted

education, and knows little about the | aw

If these considerations delay the period of

[imtations until the prisoner has spent a

few years in the institution’s law |ibrary,

however, then 8 2244(d)(1) m ght as well not

exi st; few prisoners are | awers.

The Court held that Omens knew the facts supporting his

i neffective assistance of counsel claimat the tinme of the
trial, even though he may not have understood the legal utility
of the facts.

In the current case, Ballanger knew the facts
supporting his claimof ineffective assistance of counsel due to
counsel’s failure to chall enge the PFO charge based on an
al  eged Boykin violation at the tine of his guilty plea in
Decenber 1997. Consequently, Ball anger has not shown that RCr
11.42(10)(a) should apply to postpone the accrual date for
determining the three-year |imtations period beyond that of the

date the judgnment becane final in February 1998.

4 Omens, 235 F.3d at 359. See also Brackett v. United States, 270 F.3d 60
(1st Cir. 2001)(involving sinmlar provisionin 28 U S.C. § 2255); and United
States v. Pollard, 161 F. Supp.2d 1 (D.D.C. 2001).
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Wil e there are no Kentucky cases discussing the
i ssue, a large nunber of federal courts have held that the
limtations period for crimnal collateral habeas relief is
subject to the doctrine of equitable tolling.* The najority of
t hese cases enphasi ze that this doctrine should be invoked
sparingly and apply an “extraordi nary circunstances” test, which
requires circunstances that are beyond the defendant’s contro

and unavoi dabl e even with due diligence.® |In Harris, supra, the

Court stated:

But any invocation of equity to relieve the
strict application of a statute of
[imtations nust be guarded and infrequent,
| est circunstances of individualized
hardshi p supplant the rules of clearly
drafted statutes. To apply equity
generously would |l oose the rule of law to
whi ms about the adequacy of excuses,

di vergent responses to clains of hardship,
and subjective notions of fair
acconmodation. W believe, therefore, that
any resort to equity nust be reserved for

t hose rare instances where—due to
circunstances external to the party’'s own
conduct —+t woul d be unconsci onable to
enforce the limtation period against the
party and gross injustice would result.?'’

15 See, e.g., Dunlap v. United States, 250 F.3d 1001, 1004 n.1 (6th Gr.
2001) (listing cases), cert. denied, 534 U S. 1057, 122 S.Ct. 649, 151 L.Ed.2d
566 (2001); Harris v. Hutchinson, 209 F.3d 325, 328 (4th Cir. 2000); Steed v.
Head, 219 F.3d 1298, 1300 (11th Cr. 2000). This is based on an
interpretation that the one-year period is a statute of limtations rather
than a jurisdictional bar. W note that in Bowing, supra, the Court
referred to RCr 11.42(10) as a “linmtations” period serving the same purpose
as the federal habeas corpus statute, 28 U S.C. § 2244(d).

16 sandvik v. United States, 177 F.3d 1269, 1271 (11th Gr. 1999); Kreutzer v.
Bower sox, 231 F.3d 460, 463 (8th Cir. 2000); Smith v. MG nnis, 208 F.3d 13,
17 (2d Gr. 2000). But see Dunlap, supra (adopting a five factor test).

Y Harris, 209 F.3d at 330.




Al t hough not explicit, Ballanger’'s reasons for
extending the limtations period of RCr 11.42(10) attenpt to
i nvoke the Court’s equitable powers. However, we believe there
are insufficient grounds to do so. As Ballanger acknow edged in
his notion, ignorance of the |aw, even for incarcerated pro se
nmovant s, does not excuse pronpt filing of a post-judgnent
motion.'® Thus, his claimthat he needed to acquire assistance
froma prison | egal aide before filing the notion does not
constitute a valid excuse.'®

Bal | anger’ s all eged reliance on his attorney to file
an RCr 11.42 notion and his alleged inability to obtain court
records due to lack of funds al so are inadequate grounds.
First, he has not identified any court records that were
necessary in order to file such a notion.?® Second, reliance on
an attorney or |egal assistant does not necessarily justify

equitable tolling.? Ballanger was aware of the facts supporting

18 See Godoski v. United States, 304 F.3d 761, 762 (7th Gr. 2002); and Marsh
v. Soares, 223 F.3d 1217, 1220 (10th Cr. 2000)(quoting Fisher v. Johnson
174 F.3d 710, 714 (5th Gr. 1999));.

19 See, e.g., Harris, 209 F.3d at 328 (noting equitable tolling unavail able
where delay due to result of novant’s unfamliarity with | egal process or

| ack of legal representation); Kreutzer, 231 F.3d at 463 (equitable tolling
unwarranted for pro se prisoner alleging |lack of |egal know edge or |ega
resources).

20 gee Gassler v. Bruton, 255 F.3d 492 (8th Gir. 2001).

2l See, e.g., Taliani v. Chrans, 189 F.3d 597, 598 (7th Gir. 1999)(attorney’s
m scal culation of limtations period not a valid basis for equitable
tolling); Sandvik, 177 F.3d at 1272 (no equitable tolling where del ay
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his claimthat the 1989 guilty pleas were invalid and that
counsel failed to raise this defense in 1997 when he entered his
guilty plea. Hi s alleged excuses for the delay in filing
indicate that he could have filed his RCr 11.42 notion earlier

t hrough due diligence rather than relying on others. He was not
prevented fromfiling his petition on tine due to no fault of
his own and cannot nerely shift his personal responsibility for
conplying with the law to others.? Ballanger had three years in
which to file his notion.

We concl ude that Ballanger has not presented
sufficient grounds to justify his delay in filing the notion
under RCr 11.42(10) or in support of the doctrine of equitable
tolling. Thus, the trial court did not err or abuse its
di scretion by finding that Ballanger’s RCr 11.42 notion was
procedurally barred as untinely. |In addition, neither a hearing
nor appoi ntnment of counsel was necessary because the notion was

clearly refuted on the record.?® G ven our ruling on this issue,

all egedly due to lawyer’s decision to use regular nmail rather than expedited
deliver); and Harris, 209 F.3d at 330 (tolling not available for |awer’s
i nnocent mistake in interpreting statutory provision).

22 gee, e.g., Marsh, 223 F.3d at 1220; and Henderson v. Johnson, 1 F.Supp.2d
650, 655 (N.D. Tex. 1998)(defendant’s reliance on prison |egal aide did not
relieve himfromresponsibility to comply with limtations period).

2 See Fraser v. Commonweal th, Ky., 59 S.W3d 448 (2001); and Hai ght v.
Commonweal th, Ky., 41 S. W3d 436, 442 (2001).
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we need not deci de whether the trial court correctly denied the
motion on substantive grounds.?

The judgnent of the Jefferson Crcuit Court is

af firmed.

ALL CONCUR
BRI EF FOR APPELLANT BRI EF FOR APPELLEE
Ti not hy Bal | anger, Pro Se Al bert B. Chandler 11
Central G ty, Kentucky Attorney Cenera

Carlton S. Shier 1V
Assi stant Attorney Genera
Frankfort, Kentucky

24 \W note, however, that Ballanger’s claimof ineffective assistance for
counsel’s failure to challenge the PFO charge on the basis of a Boykin
violation in an underlying felony woul d appear to be without merit. See,
e.g., M@iire v. Commonweal th, Ky., 885 S.W2d 931 (1994)(limting challenge
at PFO trial based on unconstitutionally of underlying felony to situations

i nvol vi ng conpl ete denial of counsel in prior proceeding); and G ahamv.
Commonweal th, Ky., 952 S.W2d 206 (1997).
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