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COVBS, JUDGE. United Services Autonobile Association (USAA)
appeals froma judgnent of the Jefferson Grcuit Court follow ng
a jury verdict in favor of Craig and Karen Bult. The Bults had
filed a conplaint alleging bad faith on the part of USAA in

settling an insurance claim USAA al so appeals fromthe post-



trial award of the Bults’ attorney’'s fees. W reverse and
remand.

On the evening of July 18, 1997, Ashley Bult, the
fifteen-year-old daughter of the Bults, was critically injured
in a single-vehicle accident. She was a passenger in an
aut onobi |l e owned by Hal and Cheryl Metcal fe and operated by the
Met cal fes’ son, Chad Metcalfe. Chad had obtained his driver’s
l'icense | ess than three weeks before the accident. He admtted
that he was “going for a thrill” as he drove at an excessive
rate of speed in an attenpt to render the vehicle airborne at a
railroad crossing. Chad |lost control of the car, and it
collided with a tree. The inpact occurred at the rear passenger
door where Ashley was seated. Ashley sustained grievous head
injuries. She never regai ned consciousness and died the
followi ng day. Two other passengers in the car, Jennifer Lord
and Natasha Maze, al so sustained serious physical injuries as a
result of the accident.

Both the Metcalfes and the Bults carried their
aut onobi | e i nsurance coverage with USAA. The Metcalfes i mediately
notified USAA of the accident. On Saturday, July 19, 1997, a
USAA representative contacted the parents of all of the injured
passengers -- including Craig Bult -- to informthem of USAA s
i nvol venent. On Monday, July 21, 1997, John Moriarty, a senior

claims adjuster for USAA, was assigned to handle the clains
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arising fromthe accident. He mailed forns to all those injured
in the accident in order to initiate the paynent of basic
reparations benefits (BRB s). Cheryl Metcalfe suggested that
Moriarty |let sone tinme pass before contacting the Bults again.

Moriarty waited a few days before tel ephoning the
Bults’ hone on August 8, 1997. He testified that Karen Bult
informed himthat she and her husband did not want to di scuss
insurance matters at that tinme. At trial, Karen acknow edged
receiving the call fromMriarty. However, she disagreed with
Moriarty’s recol lection of what transpired. Karen disputed
expressing any disinclination to discuss insurance matters;
rather, she testified that she told the adjuster that her
husband handl ed such nmatters and that Mirriarty should contact
him She also testified that she did not nmention the call to
her husband.

Moriarty did not hear fromthe Bults after his
t el ephone call of August 8. He phoned a second tine on Cctober
9, 1997, and again spoke with Karen. He infornmed Karen of the
$100,000 limt of liability available under the Metcal fes’
policy and the availability of a seat belt death benefit of

$15,000.* He al so remi nded her that she and her husband had not

! The figures of $15,000 and $25,000 are used interchangeably and
contradictorily with reference to the seat belt benefit. A sunmary at

Exhi bit 20 (page 4) of the appellant’s brief reveals that a check for $25, 000
was issued in error when in reality the seat belt benefit was for $15, 000.
Moriarty had been proceedi ng under the m staken belief that the Metcal fes’
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yet filed a claimfor underinsured notorist coverage (UM

and/ or other benefits avail able under their own autonobile
policy. He requested that they send hima death certificate and
a short biography of Ashley. Mriarty testified that Karen
replied that she would relay the information to Craig and that
they would be in touch with him At trial, Karen recalled

di scussi ng sone of these coverages with Miriarty. Once again,
she testified that she referred Miriarty to her husband as she
had follow ng the previous contact. Although she did inform
Craig of this call, he did not return Moriarty’'s call. Nor did
the Bults send the requested docunents.

Finally, on Cctober 23, 1997, after having heard
nothing fromthe Bults, Mriarty sent thema certified letter
First expressing his synpathy at Ashley’'s death, Moriarty
informed them as foll ows:

We are the insurance conpany for Hal G

Metcal f[e]. M. Metcalf[e]’s Liability

Policy has a $100,000 linmt as well as a

Seat Belt Death Benefit of $25,000.2 1 am

prepared to offer you those anounts at this

tinme.

Since you are USAA nenbers, | have taken the

| i berty of opening a clai munder your
Underi nsured Motorist Policy.

vehi cl e was equi pped with air bags, which would have entitled the Bults to
the $25, 000 benefit. For death to a passenger wearing a seat belt where air
bags were not involved, the benefit was $15, 000 instead of $25, 000.

2 Refer again to footnote one.



| realize that you are dealing with a

difficult loss, and | ook forward to

hearing fromyou when the tine is right.

Instead of responding to this letter, the Bults
conferred with two attorneys. 1In early Novenber 1997, they
contracted with the appellee, Lee Sitlinger, for |ega
representation. On Decenber 10, 1997, nearly five nonths after
t he accident, the Bults, through their attorney, nmade their
first demand for benefits under their own policy. They
requested only the paynent of no-fault paynents, submtting for
paynent sone of the nmedical bills incurred as a result of
Ashl ey’ s hospitalization. The Bults did not nention Mriarty’s
offer to set up an U MTfile.

In his response to Sitlinger's letter of Decenber 10,
1997, Moriarty sent a letter on Decenber 22, 1997, outlining his
unsuccessful efforts to establish communication with the Bults.
He informed Sitlinger that he would be on vacation until after
the holidays and pronmi sed to resolve the Bults’ clains “in an
am cabl e fashion” upon his return to the office. |In January
1998, Moriarty began paying the outstanding nedical bills
presented to him On February 23, 1998, USAA sent a check for
$28, 306.87 to Anthem the Bults’ health insurer, to which the
hospital had submtted its bills. Thereafter, between the
m ddl e of February and the first of May of 1998, USAA paid the

Bults the anobunts due under their policy in the order in which
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t hey were denanded by their attorney. By the first week in My,
the Bults had received all of the benefits to which they were
entitled under their own policy, including: $300,000 in U M
benefits, $70,000 in BRB's, and $15,000 -- the seat belt death
benefit.

On January 8, 1998, the Bults filed a claimin the
Jefferson Circuit Court against Hal, Cheryl, and Chad Metcal fe.
Karen, as administratrix of Ashley’ s estate, sought damages for
Ashl ey’ s wrongful death; both Karen and Crai g sought damages for
their loss of Ashley’s consortium and Holly Bult, Ashley’'s
adult sister, sought damages for the loss of her sister’s
consortium On May 12, 1998, the Bults anended their conpl aint
to allege entitlenent to $200, 000 of U M coverage provi ded by
the Metcal fes’ policy. They had by now recei ved $300, 000, the
l[imts of U Mcoverage under their own policy. |In Septenber
1998, the Bults received permssion to file a second anmended
conplaint in which they sought to hold CSX Transportation, Inc.,
jointly liable for Ashley's injuries. They alleged that CSX was
awar e of the “dangerous, hazardous and unsafe condition” of the
rail road crossing where the accident occurred.

The trial was scheduled to commence in April, 1999.
Prior to trial, the court dismssed Holly Bult’s claimfor |oss

of her sister’s consortium Citing Pridhamv. State Farm Mitua

I nsurance Co., Ky. App., 903 S.W2d 909 (1995) (review denied),
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the trial court granted USAA s notion for summary judgnent on
the first anended conplaint, finding no liability on the part of
USAA to the Bults for $200,000 of U M coverage provided by the
Metcal fes’ policy.® Finally, it granted CSX's notion for summary
judgment on the issue of its liability.?

The only clains remaining to be resolved were the
Bults’ negligence clains against the Metcal fes. These itens
were settled on the norning of trial as follows: the Metcalfes
agreed to pay the Bults $25,000 i mediately and to give the
Bults a note for an additional $25,000 to be paid within six
mont hs and to be secured by a lien on the Metcal fes’ hone® the
Met cal fes agreed (as previously offered by USAA on Cctober 23,
1997) to pay the Bults $100, 000, the maxi mum anount of liability
coverage in the Metcal fes’ USAA policy; the Metcalfes agreed to
assign to the Bults any bad faith claimthey nmay have agai nst
USAA; and the Bults agreed to rel ease the Metcal fes from any
further action or clains. Although the parties agreed that the

Metcal fes woul d be entirely rel eased by the paynent of $150, 000

3 The rule of Pridhamdictates that where a passenger in a one-car accident
has recovered policy liability limts, no UMwII| be available

4 The Bults appeal ed the sunmary judgnment in favor of the railroad. On
Noverber 3, 2000, this Court reversed the judgnent, holding that the
testinony of the Bults' expert, if believed, could support an apportionnent
of the fault for the fatal accident against CSX. On June 21, 2001, the Bults
settled their claimagainst CSX for $200, 000.

5 After obtaining a financial statenent fromthe Metcal fes, the Bults agreed
to reduce the Metcal fes’ personal contribution to a one-tine paynent of
$35, 000.



(later reduced to $135,000), they agreed that a bench trial
woul d be conducted to determ ne the actual anmount of damages
suffered by the Bults. Even though all of the defendants either
had been dism ssed fromthe |awsuit or had been rel eased by
settlenment, the trial court agreed to permt the Bults to have a
trial in order to ascertain the danages to which they m ght have
been entitled had they not settl ed.

On June 10, 1999, the court entered a judgnent in
which it determned that the Bults had sustained damages in the
amount of $2,313,071.20.° The Bults then filed a third amended
conplaint, claimng that USAA had acted in bad faith inits
handling of the Metcal fes’ defense and in its handling of the
first-party benefits owed under the Bults’ insurance policy.

The bad faith clains were tried before a jury in
Oct ober 2001. The Bults asked the jury to award them $1.8
mllion -- the difference between the trial court’s
determ nati on of damages and the anobunt that they actually
recovered from USAA. They sought a simlar anmount for their
hum i ati on and enbarrassnent. Asking that the jury be

“generous” in setting damages on their first-party claimof bad

® This anmount included the followi ng el ements of damage: $7,757.54 for
funeral and burial expenses; $31,268.66 in nedical expenses; $100, 000 for
Ashl ey’ s nmental and physical pain and suffering; $2,049,255 for Ashley's | oss
of power to | abor and earn noney; $100,000 for the Bults’ |oss of consortium
and $25,000 in punitive damages.



faith, the Bults urged the jury to send the insurance conpany a
nmessage by assessing hefty punitive damages.

The jury found in favor of USAA on the assigned claim
and found that the Bults would not have settled their claim
agai nst the Metcalfes for the policy limts -- regardless of the
manner in which USAA handl ed the claim Nonethel ess, the jury
found that USAA acted in bad faith in its handling of sone of
the benefits to which the Bults were entitled under their own
policy. Accordingly, it awarded the Bults $100,000 in
conpensat ory damages and $1, 000,000 in punitive damges. A
j udgrment of $1, 100,000 was entered on Cctober 26, 2001. On
February 26, 2002, the trial court denied USAA's notion for a
j udgnment notw t hstandi ng the verdict (jnov) or for a newtrial.
It also awarded the Bults an additional judgnent against USAA in
t he anobunt of $366,667 for their attorney’s fees. This appea
f ol | owed.

USAA argues that the trial court erred in failing to
grant its notion for a directed verdict or for a judgnent
notwi t hstandi ng the verdict (jnov) based on an absence of
sufficient evidence to support a claimfor bad faith. USAA
contends that the Bults failed to neet their burden of
presenting evidence of the type of gross m sconduct necessary to
establish a claimfor bad faith in the context of the handling

of insurance claims. W are conpelled to agree with USAA
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Actions for bad faith insurance clains settlenents in
Kentucky nmay arise either under comon |aw or by way of the
Unfair Clainms Settlement Practices Act, KRS’ 304.12-230. The

definitive case on the subject is Wttner v. Jones, Ky., 864

S.W2d 885 (1993). Wttner holds that in order to prevail on a
bad faith claim the insured nust prove the follow ng el enents:

(1) the insurer nmust be obligated to pay
the claimunder the terns of the
policy; (2) the insurer nmust |ack a
reasonabl e basis in |law or fact for
denying the claim and (3) it nust be
shown that the insurer either knew
there was no reasonabl e basis for
denying the claimor acted with
reckl ess disregard for whether such a
basi s exi sted.

Id. at 890. Holding that “there is no such thing as a
‘technical violation” of the UCSPA " Wttner defines and
prescri bes the nature of evidence that nmust exist in order for
the matter to be properly subm ssible to a jury:

Before the cause of action [for bad faith]
exists in the first place, there nust be
evi dence sufficient to warrant punitive
damages:

“The essence of the question as to

whet her the dispute is nerely
contractual or whether there are
tortious elenments justifying an award
of punitive damages depends first on
whet her there is proof of bad faith and
next whether the proof is sufficient
for the jury to conclude that there was
‘conduct that is outrageous, because of

" Kentucky Revised Statutes.
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the defendant’s evil notive or his
reckless indifference to the rights of
others.”” [CGtations omtted.]
(Enmphasi s added.)

This neans there nust be sufficient
evi dence of intentional m sconduct or
reckl ess disregard of the rights of an
insured or a claimant to warrant submtting
the right to award punitive damages to the
jury. (Enphasis added.)

Id. See also, Quaranty National |nsurance Conpany v. George,

Ky., 953 S.W2d 946 (1997), and Motorists Mitual |nsurance Co.

v. dass, Ky., 996 S.W2d 437 (1997, nodified 1999).

The evidentiary threshold is high indeed. Evidence
must denonstrate that an insurer has engaged in outrageous
conduct toward its insured. Furthernore, the conduct nust be
driven by evil notives or by an indifference to its insureds’
rights. Absent such evidence of egregi ous behavior, the tort
claimpredicated on bad faith may not proceed to a jury.

Evi dence of nere negligence or failure to pay a claimin tinely
fashion will not suffice to support a claimfor bad faith.

| nadvertence, sl oppiness, or tardiness wll not suffice;

i nstead, the elenent of malice or flagrant malfeasance nust be
shown.

A review of the evidence presented by the Bults
reveal s a conpl ete absence of the type of conduct required to

meet this standard. The Bults had carried both homeowners and
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aut onobi | e i nsurance coverage with USAA for many years prior to
the accident. As late as the trial on their clains of bad
faith, they continued to insure their home with USAA. Al though
the Bults made several clains under their autonobile insurance
policy over the years, they testified they were unaware that
they were entitled to any suns under their own policy to
conpensate them for their daughter’s injuries since the accident
did not involve their vehicle. Because they were unable to pay
the nmedi cal and funeral expenses that they had incurred, they
testified that were humliated by the recei pt of dunning notices
fromthe providers of those services.

The Bults denied ever receiving the forns nmail ed by
Moriarty imedi ately after the accident to commence the paynent
of BRB's. However, they acknow edged receiving Mriarty s phone
calls and his letter of Cctober 23, 1997, tendering an offer to
give themthe Metcalfes’ policy limts and offering to open a
clai munder their own policy for U Mbenefits. They testified
that they did not respond to the letter because friends had
encouraged themto retain | egal counsel.

Four expert wi tnesses testified for the Bults: John
W Partlow, an insurance litigation consultant; M chael
McDonal d, a former judge of the Jefferson Grcuit Court and of
t he Kentucky Court of Appeals, who had worked as an insurance

clainms adjuster in the 1960's; Martin Huel smann, a | aw schoo
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prof essor; and Larry Franklin, a practicing attorney. 1In
support of their opinions, the experts alluded to one or nore of
the follow ng facts which they believed to be elenents of bad
faith on the part of USAA: the insurer’s failure to enpl oy
separate clains adjusters for each of its two insureds;
Moriarty’s initial setting of the reserve for the conpany’s
liability for Ashley’s death at $75,000; USAA's failure to
informthe Bults of all the benefits to which they were entitled
under their own policy imediately follow ng the accident;
USAA's failure to offer the $100,000 liability coverage before
Oct ober 23, 1997; Moriarty's failure to follow by letter his
phone calls of August and October 1997; USAA's failure to send a
personal representative to the Bults’ hone to establish a line
of conmuni cation; USAA's failure to supervise Mriarty nore
carefully; the failure of USAA to maintain a sufficient staff to
handl e conplex clainms nore pronptly; and USAA's failure to pay
the first-party benefits in a nore tinely manner.

The Bults contend that this lengthy recital of alleged
om ssions is not nerely indicative of bad faith but that it also
constitutes conpelling evidence of the insurer’s m sconduct. W
di sagr ee.

It would nost assuredly have been the better practice
for USAA to enploy two separate adjusters to avoid even the

appearance of a conflict of interest. However, the Bults point
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to no statutory or conmon |law duty requiring an insurer to
assign two separate clains adjusters under the circunstances
presented in this case. Mreover, it is undisputed that neither
the Bults nor their attorney requested that a separate adjuster
be assigned to handle their clains. There is no evidence to
indicate that a separate adjuster to handle the Bults’ first-
party cl ai nrs woul d have been nore successful than Mriarty in
establishing communication with the Bults. The Bults admtted
that their refusal to respond to Moriarty’s calls and letters
had no relation to the fact that he was handling the clains of
ot hers involved in the accident.

Representati ves of USAA testified that it was the
conpany’s normal practice to assign separate adjusters in cases
involving a collision anong nultiple vehicles for which it
provi des insurance. However, it deviated fromthat policy and
allowed Moriarty to handle all the clainms in this matter because
there was only one car involved (elimnating any dispute as to
whi ch driver was at fault) and because there was no question
that the damages woul d exceed the available limts of coverage
under both policies. Thus, USAA contends that its decision not
to assign a separate adjuster did not create a conflict of
interest in handling the clains — nor did it cause any

prejudice to the Bults.
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The Bults’ experts testified that the use of one
adj uster created the potential for the inproper handling of
cl ai rs because it m ght enable the adjuster to | everage the
coverages owed under one of the policies against the other.
However, the existence of a nmere potential for conflict does not
suffice to neet the burden of proof inposed upon the Bults. It
was i ncunbent upon themto prove that USAA did in fact act
improperly in handling their clains. The potential for m schief
must be shown to have ripened into the reality of tortious
conduct :

We recognized in Wttner, supra, that to
find bad faith there is a threshold, and the
evi dence nust be sufficient to establish

that a tort has occurred.

Guaranty National |nsurance Conpany v. Ceorge, supra, at 949.

The Bults did not allege nor did they present evidence
that Moriarty (or any other representative of USAA) offered them
any anmount |ess than the total benefits provided for in their
own policy as well as the liability limts of the Metcalfes’
policy. Thus, there was no evidence of the type of |everaging
suggested by the conjecture of the Bults’ expert w tnesses.
Wil e assigning two adjusters m ght have hastened or expedited
the process of handling the many clains that arose fromthe

accident, the use of only one did not give rise to any
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reasonabl e i nference that USAA was notivated by evil design or
reckl ess disregard for the rights of the Bults.

Next, the Bults’ experts found evidence of bad faith
fromthe anmbunt of reserve set by Moriarty. Wile he originally
set a reserve under the Metcalfes' liability policy at $75, 000,
within a matter of days Mriarity s supervisor increased the
reserve to the full limts of liability of $100, 000.
Nevert hel ess, Judge McDonal d testified that:

[w] hether [Moriarty] was low balling it or
not, there’s an inference that he was gonna
try to low ball it and get the thing settled
for $75,000. 00.

In a simlar vein, attorney Franklin told the jury that by
setting the reserve at $75, 000, USAA had created the potentia
of cheating the Bults out of their $300, 000 of U M coverage:

Wll, I'ma fornmer military person as you' ve
heard and I'’mw th USAA, too, and | was — |
was outraged to see this kind of conduct by
USAA. It’s not what | want to see from
peopl e that are supposed to represent us
because [setting the reserve] is the first
sign of bad faith. |If you got a $100, 000. 00
coverage and you know the liability’'s

absol ute and they had this boy’ s statenent
where he said it was just ne, | was driving,
nobody did anything el se, and he said,

Ashl ey’ s got her seat belt on and then she
di es and know all of that, that all they got
is $100, 000. 00, why would you set the
reserve for $75, 0007

. And the treacherous part tone is if
the famly — the Bults were then told well
we have $75,000 for you, if they would ve
accepted that, it would ve totally knocked
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out their $300, 000 underi nsured notori st
they had in their own policy.

Now, the problemwth all this is as |ay
peopl e we don’t usually know all the
intricacies of policies. You ever read one,
it’ll put you to sleep, boring as can be,
but they had rights and USAA had both
famlies insured. These are famlies that
lived together in the same nei ghbor hood,
these are famlies that prayed together for
their children’s sake at the hospital.

These are famlies that didn't need to be
pitted agai nst each other. They just needed
for the conmpany that they both paid their
hard earned noney to, to do the right thing
for them and by setting that limt at

$75, 000. 00, had they taken it, then the
underinsured notorists couldn’t conme into

pl ay because under the |aw they woul dn’t
have exhausted all the insurance that was
avai | abl e on the car that she was in.?3

Judge McDonald further outlined that the purpose for

setting a reserve is to satisfy state regulatory statutes and to

guarantee that the insurer will have the ability to pay a claim
once its liability has finally been established -- either by
settlenment or judgnment. It is certainly possible that the

anount of reserve set by an adjuster could be indicative of bad
faith if the insurer has denied a claimor has attenpted to

“lowball” a claim It is undoubtedly a red flag. However, we

8 This is a small portion of the statements nmade by attorney Franklin in his
capacity as a witness while standing in front of the jury. USAA objected to
the trial court’s allowing the witness to nake a closing-type argunent to the
jury as well as to his m sstatenents about the | aw concerni ng underi nsured
not ori st coverage. Because of our ruling that the evidence was insufficient
to be submitted to the jury in the first instance, it is not necessary for us
to address USAA's argunent that it is entitled to a newtrial based on the
prejudi ce created by Franklin's alleged m sstatenment of the law or as to
conduct nore befitting counsel than a witness.
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bel i eve that the reserve set in this case did not constitute bad
faith on the part of USAA for two reasons: (1) the reserve was
very quickly increased by the conpany after further
i nvestigation; and (2) there was never an actual attenpt to
negotiate or to settle the claimfor $75,000. The pitfalls
described in Franklin's testinony never materialized in the
actual course of conduct by USAA in processing the claim

The remai ni ng i ssues about which the Bults’ experts
testified involved: Mriarty’'s failure to follow up his
t el ephone conversations with letters; his failure to neet with
the Bults in person; and his failure to contact themearlier
t han August 8, 1997. While this evidence would at the nost
perhaps indicate neglect on Mriarty' s part, it falls far short
of reckless disregard of the Bults’ rights or of a mal evol ent
plot to deprive them of the benefits provided by their
aut onobi | e i nsurance policy. In making the follow ng
observation about the case to the attorneys outside the presence
of the jury, the trial judge accurately reflected upon the
i nsubstantial nature of these conplaints:

I know everybody would agree, it’'s just—+t’s

just a shanme that we’'re even here. | — |

mean, if just a fewlittle things would ve

been done differently, we wouldn't be here,

and — and | thi nk—USAA can nake a very good

argunent to the jury. The fewlittle things

that could — woul d’ ve been done differently
to have kept us [away fron] here woul d’ ve
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been M. Bult picking up the phone and
calling and — and vice versa.

As we have al ready observed, the evidence reveal s that

the Bults received all the benefits to which they were entitled

under their autonobile insurance policy by various paynents nade
bet ween January and May of 1998. While Mriarty was slow, he
nonet hel ess secured paynent of the various coverages in the
order in which they were demanded by the Bults. USAA did not
deny a single claim nor did it deny the limts of coverage in
the Bults’ policy. |In essence, the Bults’ claimof bad faith
narrows down to a delay in their receipt of those paynents.

USAA correctly relies on Mdtorists Miutual |nsurance

Co. v. G ass, supra, 996 S.W2d at 452, which holds that:

nere del ay in paynent does not anmount to
out rageous conduct absent sone affirmative
act of harassnment or deception. |In other
wor ds, there nust be proof or evidence
supporting a reasonable inference that the
pur pose of the delay was to extort a nore
favorabl e settlenment or to deceive the
insured with respect to the applicable
coverage. (Enphasis added.)

Cearly there was sone delay® in making the payments
after demand was made. USAA offered explanations for the del ays

as follows: the nunber of clains that Mriarty had to process;

® The Bults coul d have invoked the provisions of KRS 304.12-235, which woul d
have provided 12% interest on the value of the final settlenent as well as
rei mbursement for a reasonable attorney’s fee for failure to pay a claimto
an insured within thirty days of notice and proof of claim The Bults

i nstead el ected to pursue a claimpursuant to KRS 304.12-230, the Unfair
Clains Settlenment Practices Act, involving the much hi gher burden of proof
that we have anal yzed at sone | ength.
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t he confusion created by the health insurance carrier; the
necessity of obtaining a | egal opinion on the issue of what is
contenpl ated by “survivor’s economc loss”; and with respect to
the UMclaim the nultiple tiers of conpany officials that
Moriarty had to consult in order to obtain authority to issue
t he $300, 000 draft. CQur search of the record reveals no
evi dence fromwhich the jury could reasonably infer that the
delay that the Bults encountered was designed to either “extort
a nore favorable settlenent” fromthemor to conceal the anount
of their coverage. On the contrary, a fair neasure of the del ay
is attributable to their own conduct. The Bults did not dispute
that they nade no effort to submt the docunentation that
Moriarty requested or to contact anyone at USAA

In summary, viewng the record in the |ight nost
favorable to the Bults and drawing all inferences in their
favor, we conclude that there was insufficient evidence of bad
faith to permt the jury to consider the issue. Accordingly,
t he judgnent of the Jefferson Circuit Court is reversed, and
this matter is remanded with directions that the conpl ai nt
agai nst USAA be di sm ssed.

ALL CONCUR
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