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BEFORE: BAKER, GUI DUG.I AND KNOPF, JUDGES.

QU DUGI, JUDGE. In this personal injury action filed agai nst
dermat ol ogi st Janes W Green (hereinafter “Geen”), Elizabeth L.
Blair (hereinafter “Blair”) has appealed fromthe Jefferson
Circuit Court’s final judgnment entered Decenber 6, 2001,
followng a jury trial, and fromthe order denying her notion for
a newtrial entered April 8, 2002. Having considered the
parties’ briefs and oral argunents, the extensive record, and the

applicable case law, we affirm



During the tine period relative to this action, Geen
was a board certified dermatol ogi st who began practicing nedicine
in 1980. Because of an increase in business, Geen hired Cathy
Ri chardson as a licensed physician’s assistant (hereinafter “PA")
in 1998. Shortly thereafter, Geen hired her son, Corey
Ri chardson (hereinafter “Richardson”), as a surgical assistant.

Ri chardson had al so been trained and certified as a PA, but had
lost his California PAlicense. Therefore, Geen hired

Ri chardson in a position with | ess nedical responsibility. Over
time, Geen allowed Richardson to assune greater responsibilities
until he was effectively working as a PA

Blair first sought treatnent from Green on January 5,
1999, for conplaints of an itchy back. Wen conservative
treatnment failed to resolve her conplaints, Geen perforned a
series of kenalog steroid injections in her back, which
apparently resulted in sone tenporary dinpling on the skin of her
back. At the tine of her first office visit, she inquired about
the possibility of undergoing |iposuction, and | ater discussed
this with the appropriate person in Geen’s office. Blair
underwent her first |iposuction procedure in April 1999,
performed by both Green and R chardson. She returned for
addi tional liposuction in Cctober 1999, which was perforned by
Ri chardson. Green stated that he was present during the second

procedure.



In June 2000, Richardson was arrested for practicing
medi cine without a license. The Jefferson County Gand Jury for
t he Septenber 2000 termlater indicted both Geen and Ri chardson
on 117 counts of Assault | and 117 counts of Wanton Endanger nent
I, and indicted R chardson on one count of unlawful practice of
medi ci ne without a license and for being a persistent felony
of fender.? On March 28, 2001, during the crimnal trial of that
matter, Green and Richardson chose to enter guilty pleas. G een

entered a guilty plea pursuant to Alford v. North Carolina, 394

U S 956 (1969), to anended charges of conplicity to unlawf ul
practice of nedicine and twenty counts of wanton endangernent I,
and al so agreed to plead guilty to any insurance fraud cases that
arose out of the action. His twelve-nmonth and one-year
concurrent sentences were probated for five years on the
condition that he pay restitution and serve six nonths on hone
i ncarceration.

On June 28, 2000, just follow ng R chardson’s arrest,
Blair filed a conplaint in Jefferson Grcuit Court, nam ng only
G een as a defendant and all egi ng nedi cal negligence in both the
kenal og injections and the |iposuction procedures. She cl ai ned
that: (1) Geen failed to adequately supervise Richardson; (2)

commtted battery; (3) failed to obtain her inforned consent; and

I Blair was naned in the indictnent as the victimin counts for both assault
and want on endanger nent .



(4) that Green’s conduct was outrageous. Likew se, she alleged
that Green negligently adm ni stered the kenal og injections.

A nunber of simlar lawsuits were eventually filed in
Jefferson Grcuit Court, which were consolidated for conmon
di scovery purposes. However, the suits were not consolidated for
trial, and Blair’'s case was |later renoved from comon di scovery.
As the nost senior of the lawsuits filed, Blair’'s case was the
first to proceed to trial on Novenber 27, 2001. At the close of
her case, both Blair and Green noved the trial court for directed
verdi cts on the issues of nedical negligence, informed consent,
negligent hiring, battery, and outrageous conduct. The trial
court denied both parties’ notions as well as their renewed
notions presented at the close of Geen's case. The matter
proceeded to the jury on instructions of negligence, |ack of
i nfornmed consent, failure to exercise the proper care and skil
in hiring and supervising enpl oyees, battery, and punitive
damages.? Blair requested damages in amounts not to exceed $1000
for battery; $7000 for nedical expenses; $19,000 for past and
future physical, nental, and enotional pain and suffering; and
$5, 000,000 in punitive damages. The jury returned a verdict in
favor of Green on the negligence, inforned consent and battery
instructions, and found for Blair on the hiring and supervising

and punitive damages instructions. The jury awarded Blair $2000

2 Blair withdrew her claimfor outrageous conduct.
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for pain and suffering and $2000 in punitive damages.
Accordi ngly, on Decenber 6, 2001, the circuit court entered a
j udgnent agai nst Green for $4000.

On Decenber 14, 2001, Blair filed a notion to set aside
the judgnent pursuant to CR 59 and CR 60, arguing that there were
errors of law during the trial, that the verdict was contrary to
the law, that the damages awarded were inadequate, that the trial
court’s abuse of discretion deprived her of a fair trial, and
that a directed verdict on battery should have been granted.

G een filed an objection, and follow ng an oral hearing, the
trial court denied the notion on April 8, 2002. This appeal
f ol | owed.

On appeal, Blair argues that the trial court should
have granted her notions for directed verdict on negligence,
battery, and inforned consent; that the trial court inproperly
excl uded evidence of Green’s simlar acts and conduct; that the
trial court inproperly limted discovery; that G een admtted
that his treatnment fell below the standard of care; and that
G een’ s adm ssion of gross negligence was inproperly ignored. In
her argument regarding the directed verdict on negligence, Blair
i ncludes an allegation that an inconsistency in the verdict
requires reversal for a newtrial. 1In his brief, Geen opposed

each of Blair’s argunments, and further argued that the jury’'s



finding regarding the adm nistering of the kenal og injections not
be disturbed as Blair did not address it in her brief.

MOTI ONS FOR DI RECTED VERDI CTS

The standard of review for an appellate court in
reviewing a decision of a trial court on a notion for directed
verdi ct made pursuant to CR 50.01 is well settled in the
Conmonweal t h:

In ruling on either a notion for a
directed verdict or a notion for judgnment
notw t hstanding the verdict, a trial court is
under a duty to consider the evidence in the
strongest possible light in favor of the
party opposing the notion. Furthernore, it
is required to give the opposing party the
advant age of every fair and reasonabl e
i nference which can be drawn fromthe
evidence. And, it is precluded fromentering
either a directed verdict or judgnment n.o.v.
unl ess there is a conplete absence of proof
on a material issue in the action, or if no
di sputed i ssue of fact exists upon which
reasonabl e nmen could differ

Tayl or v. Kennedy, Ky.App., 700 S.W2d 415, 416 (1985).

Furthernore, an appellate court’s standard for reviewing a trial
court’s denial of a nmotion for a newtrial is whether the

decision was clearly erroneous. Mller v. Swift, Ky., 42 S W3d

599 (2001). W hold that the trial court properly denied Blair’s
nmotions for a directed verdict in each instance.

1) NEGLI GENCE

Blair first argues that Green was negligent per se due

to the violation of the licensing statutes, and that as such, she
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was entitled to a directed verdict on negligence, citing Newran
v. Lee, Ky., 471 S.W2d 293 (1971). W agree with Geen’s
argunment on this issue and his interpretation of the Newran case
as it applies to the matter before us. Furthernore, we agree

wth Geen's argunent and his reliance upon Lews v. B&R Corp.

Ky. App., 56 S.W3d 432 (2001), to the effect that even if Geen
were negligent per se, Blair failed to prove through any expert
testinmony that his negligence was a substantial factor in causing
her injuries.

Bl air next argues that the jury’'s verdict was
i nconsi stent because she received a favorable verdict only on the
negligent hiring instruction, but not on an independent tort from
whi ch her damages arose. On the other hand, G een argues that
the verdict was consistent, and that in any event Blair failed to
timely raise the issue. W agree with Blair’s contention that a

jury’s verdict must be consistent.® In Callis v. Owensboro-

Ashl and Co., Ky.App., 551 S.W2d 806, 808 (1977), this Court

stated, “[t]he true test to be applied in reconciling apparent
conflicts between the jury s answers is whether the answers nmay
fairly be said to represent a |ogical and probabl e deci sion on

the relevant issue as submtted.” Again, we agree with Geen’s

3 We note that in her brief, Blair cited to two cases in support of her
proposition that jury verdicts nust be consistent. One of those cases has
been explicitly overruled, and the other has been inmplicitly overrul ed.
However, Blair’'s proposition regardi ng consistency in jury verdicts remains
val i d.



argunment that the jury’'s verdict was in no way inconsistent. It
is very logical to conclude that the jury determ ned that Blair
incurred no damages froma tort independent of the negligent
hiring, but only sustained nental and/or enotional suffering as a
result of the negligent hiring and supervision. W also note
that counsel for Blair specifically accepted the instructions
prior to their submission to the jury, and did not object to the
al | eged inconsistent verdict imrediately upon its return.

Breathitt Funeral Hone v. Neace, Ky., 437 S.W2d 490 (1969).

2) BATTERY

In support of this argunment, Blair avers that G een
al l oned Ri chardson to unlawfully “touch” her during the
| i posuction procedures, thereby necessitating a directed verdict
on the battery claimin her favor. On the other hand, G een

relies upon the Suprene Court’s decision in Vitale v. Henchey,

Ky., 24 S.W3d 651 (2000), and argues that the jury mnust
determ ne as a question of fact whether a battery took place and
that Blair failed to prove that there was an intent to cause

unl awful or offensive contact with her. Furthernore, G een
argues that there was sufficient evidence to allow a jury to
determ ne from an objective standard that Ri chardson’s
participation would not have violated a reasonabl e person’s sense

of personal dignity.



W agree with Green’s argunent that there was
sufficient evidence in the record regardi ng whet her he intended
to cause unlawful or offensive contact to Blair to defeat her
nmotion for a directed verdict and to allow the matter to go to
the jury.

3) | NFORMED CONSENT

Bl air argues that Richardson perforned illegal nedical
procedures on her with the agreenent and assi stance of G een,
t hereby causing her to be touched w thout her consent. However,
G een argues that the inforned consent forns obtained prior to
both |iposuction procedures adequately infornmed Blair of the
ri sks or hazards of the proposed procedure based upon the
testinmony of the expert w tnesses, including that of Blair’s
expert witness, Dr. Dubou. Furthernore, G een argues that
Blair's claimthat the lack of informed consent arose fromhis
failure to tell her Richardson did not have a PA's license is in

reality a claimfor battery, citing Vitale v. Henchey, supra. W

again agree with the trial court’s determ nation that there was
sufficient evidence to defeat Blair’s notion for a directed
verdict and to allow the issue to go to the jury for a factua

findi ng.



PRE- TRI AL DI SCOVERY | SSUES

1) EXCLUSI ON OF GREEN' S SI M LAR ACTS AND CONDUCT

Blair argues that the trial court inproperly excluded
evidence of Green’s simlar acts during which he conspired to
allow Richardson to illegally perform nedi cal procedures on other
patients. This limted the jury' s access to proof, which in turn
affected its decision regarding punitive damges. Blair
apparently clainms that the trial court excluded evidence fromtwo
W t nesses who were both patients of Geen, which would have
est abli shed that Green was aware of Richardson’s actions and that
he voluntarily collaborated in Richardson’s actions, as well as
t he pervasive extent of his actions. Geen argues that the other
patients Blair sought to call as witnesses did not neet the
“simlar occurrences” requirenent, that Blair did not preserve
their testinmony by avowal, and that Blair had adequate
opportunities to present proof regarding the |ikelihood of harm
to others, profitability and duration.

We first note that Blair has not indicated in her brief
exactly where in the record this issue was preserved for review,
hi ndering our ability to reviewthis natter. However, we are
aware of the trial court’s August 31, 2001, order granting
G een’s August 17, 2001, notion in limne to exclude testinony
fromother of Green’s patients. In her response to this notion

Blair argued that she only wanted to introduce their testinony
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for the limted purpose of illustrating that G een m srepresented
Ri chardson’s qualifications, and that she had no intention of

i ntroduci ng evidence of his treatnment of them The trial court
granted the notion in limne and excl uded the testinony,
reasoni ng that although the evidence was rel evant and probative,
its effect would be unduly prejudicial based upon the nature of

t he case.

Pursuant to KRE 404(b)(1), evidence of other crines,
wrongs or acts is not adm ssible to prove a person’s character
unless it is offered for another purpose, “such as proof of
notive, opportunity, intent, preparation, plan, know edge,
identity, or absence of mstake or accident.” In Bell wv.

Commonweal th, Ky., 875 S.W2d 882 (1994), the Suprene Court set

out a three-prong test regarding the adm ssion of evidence
concerning other crines, wongs or acts, which includes the
rel evance and probativeness of the evidence as well as whether
its prejudice substantially outweighs its probative val ue.

Pursuant to Commonweal th v. English, Ky., 993 S.W2d 941, 945

(1999),

[t] he bal ancing of the probative val ue of
such evi dence agai nst the danger of undue
prejudice is a task properly reserved for the
sound discretion of the trial judge. .
The standard of review is whether there has
been an abuse of that discretion. . . . The
test for abuse of discretion is whether the
trial judge's decision was arbitrary,
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unr easonabl e, unfair, or unsupported by sound
I egal principles. (citations omtted)

In the present matter, the trial court found that the evidence
of simlar acts was both rel evant and probative, but that it was
unduly prejudicial. Having reviewed the decision, we conclude
that the trial court did not abuse its discretion in granting
the notion in limne and not allowing Blair to introduce
testinony fromany of G een’s other patients.

Blair has al so argued that the trial court erred by
not allow ng her to introduce testinony regarding the |ikelihood
of harmto others, profitability, and duration. Again, we agree
with Geen that Blair had the opportunity to present such
evidence and did in fact produce sonme such evi dence.

2) LI M TATI ON ON PRE- TRI AL DI SCOVERY

Blair argues that the trial court inproperly limted
her discovery by 1) staying discovery in all civil actions
agai nst Green pending the resolution of crimnal proceedings
against him 2) finding that Geen had a right to assert his
Fifth Amendnent privilege and then not allow ng her an adverse
i nference instruction based upon his refusal to testify, 3)
tenporarily consolidating the civil actions for common di scovery
pur poses, and 4) appointing a guardian ad |item for Richardson.

Green countered each argunent in his brief.
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As to the issue of consolidation for conmon di scovery,

the Court of Appeals in Ray v. Stone, Ky.App., 952 S.W2d 220,

223 (1997), stated, “[t]he civil rules afford a trial court
broad power to control discovery and prevent its abuse.” As in
the Ray case, Blair cannot establish that she was deprived of
her neani ngful right to discovery. The trial court did not
abuse its discretion in allowng for conmon di scovery based upon
the | arge nunber of |awsuits against G een and Ri chardson for
which simlar discovery would be propounded. Furthernore, Blair
was permtted to withdraw from comon di scovery nonths prior to
trial and to proceed with her own discovery. Therefore, she
cannot argue that she was denied the opportunity to obtain
di scovery.

Furthernore, we agree with Geen that the trial court
did not abuse its discretion in staying the matter or in making
its determination regarding Green’s right to assert his Fifth
Amendnent privilege. The trial court stayed the matter only as
it pertained to the discovery of information that may require
G een or Richardson to invoke their Fifth Arendnent rights, and
the stay only lasted about four nonths. Additionally, G een
never asserted his Fifth Arendnent right so that Blair would not
be entitled to a reverse inference instruction.

Lastly, we cannot determ ne what harmas far as

i ncreased costs Blair could have incurred as a result of the
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appoi ntnment of a guardian ad litem Following the trial in the
matter, the trial court assigned the cost associated to the
guardian ad litemto G een.

GREEN S “ ADM SSI ONS”

1) ADM SSI ON OF GROSS NEGLI GENCE DURI NG ALFORD PLEA

Blair argues that the trial court inproperly excluded
Green’ s adni ssion, made during his Alford* plea at his crinina
trial, that he was grossly negligent, likening this statenent to
a judicial adm ssion. Geen, on the other hand, argues that the
trial court properly excluded this statenment pursuant to KRE 410
and properly excluded the avowal testinony of investigator Art
Rodgers in regard to the Alford pl ea.

It is undisputed that the testinony Blair sought to
i ntroduce into evidence was Green’s statenment nmade during his
Al ford plea that he was grossly negligent in the matter. Blair
is correct that Green nmade this statenent on the record and in
open court. However, KRE 410(2) provides that “evidence of the
following is not, in any civil or crimnal proceeding,
adm ssi bl e agai nst the defendant who nmade the plea or was a
participant in the plea discussions: . . . (2) . . . a plea

under Alford v. North Carolina, 394 U S. 956 (1969).” KRE

410(3) al so provides that statenents made during the course of

an Alford plea negotiation are also inadm ssible. Therefore,

4 Alford v. United States, 400 U.S. 24, 37, 91 S.Ct. 160, 167, 27 L.Ed.2d 162,
171 (1970).
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the trial court properly excluded both G een's statenent and the
avowal testinony of Art Rodgers and did not abuse its discretion
in doing so.

2) ADM SSI ON ON CROSS- EXAM NATI ON DURI NG TRI AL

Finally, we address Blair’s argunent that G een
admtted during the trial that his nedical treatnment of her fel
bel ow t he standard of care, entitling her to a directed verdi ct
on liability. Geen argues that he never admtted that the
medi cal treatnment rendered to Blair fell below the standard of
care. Geen nerely acknow edged that in retrospect, he should
not have used Richardson in the way that he did, although at the
time he thought he was using himas a surgical assistant.

W agree with Geen that this issue properly went to
the jury for a factual finding regarding whether the |evel of
medi cal treatnment provided was appropriate.

CONCLUSI ON

For the foregoing reasons, the judgnent of the
Jefferson Circuit Court is affirned.

ALL CONCUR
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