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BEFORE: BAKER and KNOPF, JUDGES; and JOHN D. M LLER, Speci al
Judge.?!

BAKER, JUDGE. M chael and Rhonda Haddi x (appellants) bring this
appeal froma My 2, 2002, order of the Gallatin Circuit Court.

We affirm

! Senior Status Judge John D. Mller sitting as Special Judge by assignnment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution.



Appel lee is an attorney |licensed to practice law in
t he Commonweal th of Kentucky. He shared office space with F.
Scott Cammack and Meredith Lawence, also attorneys licensed to
practice law in this Comonweal th. Law ence and Canmack were
representing Mchael Haddix in a personal injury action against
Kubota Tractor Corporation. The action was filed in the Kenton
Circuit Court and was assigned to Special Judge G egory
Bartlett. Before trial, Cammack conmuni cated to appell ee that
he believed the action had been knowingly filed outside the one
year statute of limtations but that a false date of injury was
given to avoid dism ssal. Thereupon, appellee went to Judge
Bartlett’s chanbers in Kenton County, Kentucky, and repeated to
Judge Bartlett what Cammack had told hi mconcerning the all eged
false date of injury. Judge Bartlett then tenporarily stayed
the [ awsuit pendi ng investigation.
Appel lants filed a conplaint in the Gallatin Crcuit
Court agai nst appellee. Therein, appellants sought to recover
damages under a theory of defamation for appellee’ s statenment to
Judge Bartlett:
6. Upon information and belief, the

Def endant conmuni cated to the

Judge a false and fabricated story

suggesting the Plaintiff’s [sic]

had participated in organi zing,

perpetrating or otherwse filed or

caused to be filed a cause of

action(s) with a fictitious date
of injury(s).



9. Plaintiff’s [sic] state the
Def endant has caused themto
suffer a defamation of character
by slandering their nane in the
fal se and fabricated story
i nproperly communi cated directly
to the Judge in their civil
action(s) about false or incorrect
dat es.

Conpl ai nt at 2-3.

Appel lee filed a notion for sunmmary judgnment clai mng
entitlenment to absolute inmunity. The circuit court ultimately
deni ed the notion for summary judgnent.

Appel | ee subsequently pursued an appeal to the Court
of Appeals and filed a petition for a wit of “nmandanus” seeking
to prohibit the judge fromproceeding with the action. The
Court of Appeals entered an order dism ssing the appeal as
interlocutory (Appeal No. 1999- CA-001714-MR).? The Court al so
entered an order denying the wit (Appeal No. 1999- CA-001695-
MR). An appeal as a matter of right was taken to the Suprene
Court of Kentucky fromthe order denying the wit, and appellee
sought discretionary review fromthe order dism ssing the appea
as interlocutory. In Appeal No. 1999-SC- 0832- MR, the Suprene
Court affirmed the Court of Appeals dismssal of the appeal as

interlocutory and the denial of the wit. The Suprene Court

2 The Court of Appeals’ order addressed two appeals brought by appellee. In
1999- CA- 001714- MR, appel |l ants were appell ees. The other appeal, 1999-CA-
001713-MR, is irrelevant to disposition of this appeal.



noted that the appeal was properly dism ssed as interlocutory
and that the wit was properly deni ed because appell ee had an
adequat e renedy by appeal.

Appel | ee then noved the circuit court to dismss the
action based upon inproper venue. On May 2, 2002, the circuit
court entered an order dismssing the action and finding that
proper venue “resides in Kenton County.” This appeal follows.

Appel lants initially contend that appellee is barred
fromraising the issue of inproper venue by the |aw of the case
doctrine. Specifically, appellants argue:

This matter has been the subject of a

Motion for Sunmary Judgnment. That Motion

was overrul ed. The Appell ee had appeal ed

t hat deci sion. That appeal was deci ded by

the Court of Appeals [sic] and then

presented to the Suprene Court.

Addi tionally, Appellee filed a Petition

for Wit of Prohibition. They |ost and

appeal ed to the Suprene Court. They | ost

t hat appeal. The case was renanded for

trial, and set for trial. D scovery took

pl ace, and on the eve of trial, Appellee

rai sed i nproper venue for the first tine.

Appel l ee’s attenpt to interject this defense

at this late date is barred by the “l aw of

the case doctrine.” (Ctations omtted).

Appel lants’ Brief at 2. W reject appellants’ argunent.

The direct appeal to our Court was dism ssed as

interlocutory, and the petition for wit of nandanus was deni ed

as there was an adequate renedy by appeal. Under the |l aw of the

case doctrine, an actual decision of an issue by an appellate



court may have a preclusive effect as to that issue in a |later
proceeding. Here, the only issue decided by the earlier appea
was that the circuit court’s order denying summary judgnent was
interlocutory, and the only issue decided fromdenial of the
wit was that appell ee had an adequate renedy by appeal; thus,
we think the | aw of the case doctrine only woul d bar
relitigation of those issues. Sinply put, we do not believe
that the | aw of the case doctrine would bar the issue of whether
venue properly lies in the Gallatin Crcuit Court. As such, we
view this contention to be without nerit.

Appel I ants next assert that the circuit court
commtted error by concluding that proper venue lies in Kenton
County. Relying upon Kentucky Revised Statute (KRS) 452. 460,
appel l ants nmai ntain that venue is proper in the county where
“the injury was done.” Specifically, appellants argues:

Here the injury was done to a case

pending in Gallatin County and the clains of

Gallatin County residents and their

reputations. The injury was done when the

orders of the Special Judges were entered in

the Gallatin Grcuit Cerk s office,

del aying the trial, appointing and then

reappoi nti ng special judges, and the

consequences of these defamatory statenents

eating away |i ke a cancer at a case pending

in Gallatin County.

Appel l ants’ Brief at 3-4.

KRS 452.460(1) reads in pertinent part:



Every other action for an injury to the

person or property of the plaintiff, and

every action for an injury to the character

of the plaintiff, against a defendant

residing in this state, nmust be brought in

the county in which the defendant resides,

or in which the injury is done.
Under the above statute, an action for defamati on nay be brought
in the county in which the defendant resides or in which the
injury was done. Appellants contend that the injury was done in
Gl latin County and, thus, venue is proper there. W, however,
reject this interpretation of the statute. W believe that the

injury was done for purposes of KRS 452.460 in the county in

whi ch the utterances were nade. Caldwell v. Story, 107 Ky. 10,

52 S.W 850 (1899).

In the case at hand, the facts are undi sputed.
Appel | ee was a resident of Kenton County, Kentucky, and the
al | eged defamatory statenment took place in Judge Bartlett’s
office in Kenton County. As such, we are of the opinion that
venue properly lies in Kenton County under KRS 452. 460.

Appel l ants further argue that “a serious and genui ne
i ssue of fact exists regarding the nature and extent of damage
caused to appel lants, precluding summary judgnent.” W consider
this issue noot as the action was properly dism ssed based upon
i mpr oper venue.

For the foregoing reasons, the order of the Gallatin

Circuit Court is affirned.



ALL CONCUR.
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