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BEFORE: BARBER, McANULTY, AND TACKETT, JUDGES.

TACKETT, JUDGE: Janes Garland (hereinafter, Garland or the
Appel  ant) appeals fromthe judgnent of the Jefferson Circuit
Court, which denied his notion seeking to vacate his convictions
for assault, unlawful inprisonment, and persistent felony
offender. We affirm

Upon conclusion of a jury trial in Novenber of 1997,
Garl and was convicted of unlawful inprisonnment in the first
degree and assault in the fourth degree of Mary Hil bert.

Garl and then pled guilty to the charge of persistent felony



of fender. He was sentenced to fifteen years in the
penitentiary. Thereafter, Garland noved for bel ated appeal,

whi ch notion was granted by this court on February 16, 1999. On
April 24, 2001, this court rendered its opinion affirmng the
convi cti ons.

On June 4, 2001, Garland, pro se, filed a notion to
vacate his convictions pursuant to Kentucky Rule of Crimna
Procedure (RCr) 11.42. In his supporting nenorandum Garl and
argued that he received ineffective assistance of counsel
t hroughout his trial, resulting in prejudice and an inability
“to place the prosecution’s case under neani ngful adversaria
testing as envisioned by the Sixth Anmendnment.” Thereafter,
Gar | and was appoi nted counsel and a suppl enental nenorandum was
filed. On May 3, 2002, the circuit court entered an order
denying the notion without an evidentiary hearing. Garland
noved the circuit court, pursuant to Kentucky Rule of GCivil
Procedure (CR) 59.05, to vacate the order, which notion was
deni ed. This appeal followed.

As an initial matter, Appellant’s Notice of Appeal was
filed tinely. Under CR 73.02(1)(e), the running of the tine for
filing an appeal is tolled by “*a tinely noti on nmade pursuant to
any of the rules hereinafter enunerated,’ including the
‘“granting or denying a notion under Rule 59 to alter, anend or

vacate the judgnent. . . .’” University of Louisville v. Isert,
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Ky. App., 742 S.W2d 571, 573 (1987). The Appellant’s CR 59.05
nmotion was filed tinely, thus tolling the tinme for an appeal.
Id. at 574.

The Appellant argues that the trial court erred when
it denied his RCr 11.42 notion wi thout an evidentiary hearing
because his trial was fundanentally unfair as a result of
prosecutorial msconduct and the ineffective assistance of
counsel. Under RCr 11.42(5), a pronpt evidentiary hearing is
required “if the answer raises a material issue of fact that
cannot be determ ned on the face of the record. . . .7 RO
11.42(5). A hearing is only required “if there is a materi al
i ssue of fact that cannot be conclusively resolved, i.e.
concl usively proved or disproved, by an exam nation of the

record. Fraser v. Commonweal th, Ky., 59 S.W3d 448, 452 (2001)

(enmphasi s added).
However, a RCr 11.42 novant “is not automatically

entitled to an evidentiary hearing.” Sanders v. Commonweal th,

Ky., 89 S.W3d 380, 385 (2002). A hearing is not required where
the issues in the notion are “refuted by the record of the trial
court,” where the notion contains only “conclusory allegations
whi ch are not supported by specific facts,” or “where the

al l egations, even if true, would not be sufficient to invalidate

the conviction.” 1d.; Bowing v. Commonweal th, Ky., 981 S.W2d

545, 549 (1998). The trial judge “may not sinply disbelieve
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factual allegations in the absence of evidence in the record
refuting them” Fraser, 59 S.W3d at 452-53 (citations
omtted).

As discussed in greater detail below, Appellant’s
argunents are refuted by the record, contain conclusory
all egations, and are insufficient to invalidate the conviction.
Therefore, an evidentiary hearing was not required. Sanders, 89
S.W3d at 385; Bowing, 981 S.W2d at 549.

The Appel |l ant argues that the trial court erred when
it “deprived himof his right to litigate his clains of
i neffective assistance of counsel.” The Appellant, in his reply
brief, correctly points out the many shortcom ngs of the
Commonweal th’s argunents contained in its brief. However, where
t he Comonweal th’s argunents may have exhibited a | ack of
effort, Appellant’s, sinply put, lack nerit. Regardless of the
appropri ateness of the raising of the clains of ineffective
assi stance of counsel in a RCr 11.42 notion, when the claimis
wi thout nerit an evidentiary hearing is not required.

The Appel |l ant next argues that he is entitled to a new
trial, alleging that his Constitutional rights were violated as
a result of prosecutorial m sconduct and ineffective assistance
of counsel. A thorough review of the evidence presented
denonstrates a new trial is not warranted. The Appellant argues

that the prosecutor engaged in m sconduct when the Comobnweal th
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“did nothing to clarify or correct” the allegedly fal se
testinony of the victim To establish prosecutorial m sconduct,
“the defendant nust show (1) the statenment was actually fal se;
(2) the statenment was nmaterial; and (3) the prosecution knew it

was false.” Commonwealth v. Spaul ding, Ky., 991 S.W2d 651, 654

(1999).

Here, Appellant’s argunent is conclusory and his
evidence fails to neet the standard set forth. The testinony
concerning the victims injury to her ribs is not material; it
was not “of such decisive value or force that it would, wth
reasonabl e certainty, have changed the verdict or that it would
probably change the result if a newtrial should be granted.”

Commonweal th v. Spaul ding, Ky., 991 S.W2d 651, 654 (1999).

The Appel |l ant was convicted of assault in the fourth
degree, which requires only “physical injury, substantia
physi cal pain, or any inpairnment.” Kentucky Revised Statute
(KRS) 508.030; KRS 500.080(13). Bruising or pain requiring

nmedi cal attention satisfies this requirement. Covington v.

Commonweal th, Ky. App., 849 S.W2d 560 (1992). Evidence of such

injuries to the victim other than those relating to her ribs,
is found in the nedical records appended to Appellant’s brief.
Brief for Appellant, App. p. 22.

Because the testinony of the victimconcerning

injuries to her ribs is not material and any fal se statenents
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contai ned therein are harnl ess, there was no prosecutori al

m sconduct and a newtrial is not required. Therefore, we do
not reach the Commonweal th's argunent that the Appellant shoul d
have raised this issue on direct appeal.

Turning to the issue of ineffective assistance of
counsel, Appellant offers six instances in which trial counsel
was allegedly ineffective: (1) failure to adequately investigate
and prepare Appellant’s case; (2) failure to object to
phot ographs of the victim (3) failure to object to the
adm ssion of a 911 call into evidence; (4) failure to object to
i mproper use of a rebuttal wtness and a taped tel ephone
conversation; (5) failure to testify on Appellant’s behal f; and
(6) failure to object to out-of-court statenents. The Appell ant
al so argues that the cunul ative effect of trial counsel’s errors
resulted in ineffective assistance of counsel.

To succeed, a claimof ineffective assistance of

counsel nust satisfy the two-prong Strickland standard: (1) “the

def endant nust show that counsel's performance was deficient.
This requires showi ng that counsel made errors so serious that
counsel was not functioning as the ‘counsel’ guaranteed the

def endant by the Sixth Amendnent” and (2) “the defendant nust
show that the deficient performance prejudiced the defense. This
requires showi ng that counsel's errors were so serious as to

deprive the defendant of a fair trial, a trial whose result is
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reliable.” @ll v. Conmonwealth, Ky., 702 S.W2d 37, 39 (1985)

(citing Strickland v. Washington, 466 U. S. 668 (1984)).

In McQueen v. Commonweal th, Ky., 721 S.W2d 694

(1986), the Kentucky Supreme Court expl ai ned:
The twin standard for such reviewis

t he proper neasure of attorney performance

or sinple reasonabl eness under prevailing

pr of essi onal norns and whet her the all eged

errors of the attorney resulted in prejudice

to the accused. The defendant nust

denonstrate that there is a reasonable

possibility that, but for counsel's

unpr of essional errors, the result of the

trial would have been different.
721 S.W2d at 697 (enphasis added). Unless both prongs of the
Strickland test are satisfied, “it cannot be said that the
conviction . . . resulted froma breakdown in the adversary
process that renders the result unreliable” and ineffective
assi stance of counsel has not been shown. @Gll, 702 S.W2d at
39- 40.

I n determ ni ng whet her counsel was effective, the

“performance i nquiry nust be whether counsel’s assistance was

reasonabl e considering all the circunstances.” Strickland, 466

US at 688. In Baze v. Commonweal th, Ky., 23 S.W3d 619, 625

(2000), the court held that “[d]epending on the circunstances,
there are nmany ways a case may be tried. The test for
ef fecti veness of counsel is not what the best attorney woul d

have done, but whether a reasonable attorney woul d have act ed,



under the circunstances, as defense counsel did at trial.” Wen
assessi ng reasonabl eness, “every effort [nust] be nade to
elimnate the distorting effects of hindsight . . .[and] to

eval uate the conduct from counsel’s perspective at the tine.”
Strickland, 466 U S. at 689. There is a strong presunption that
“counsel ' s conduct falls within the wi de range of reasonable

pr of essi onal assistance.” Comonwealth v. Pelfrey, Ky., 998

S.W2d 460, 463 (1999).

In determ ning whether there is a “reasonable
possibility that, but for counsel's unprofessional errors, the
result of the trial would have been different,” MQueen, 721
S.W2d at 697, “[i]t is not enough for the defendant to show
that the error by counsel had sone conceivable effect on the

out cone of the proceeding.” Sanders v. Comonweal th, Ky., 89

S.W3d 380, 386 (2002) (citing Strickland). A reasonable

probability is “a probability sufficient to underm ne the

outcone.” Taylor v. Comonwealth, Ky., 63 S.W3d 151, 160

(2001) (citing Strickland). |In making a decision on prejudice,

the court should consider all the evidence presented. Sanders,
89 S.W3d at 387. In nmaking this determ nation, “the critica

i ssue is not whether counsel nade errors but whether counsel was
so thoroughly ineffective that defeat was snatched fromthe
hands of probable victory”—that counsel’s errors “caused the

def endant to | ose what he ot herwi se woul d probably have won.”
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Hai ght v. Commonweal th, Ky., 41 S.W3d 436, 441 (2001) (citing

United States v. Morrow, 977 F.2d 222, 229 (6'" Cir. 1992)).

In view of this exacting standard, we now turn to an
eval uati on of Appellant’s clains of ineffective assistance of
counsel .

Wth regard to failure of counsel to adequately
i nvestigate and prepare his case, the Appellant alleges three
i nstances: when trial counsel failed to investigate outstanding
warrants for the victim thus destroying his “main |ine of
defense” that Hilbert did not answer the door upon the arrival
of the police because she did not want to be di scovered by the
police; when counsel failed to investigate and call potentia
W tnesses (Edith Brown and Dr. Jack Gerughty) whose testinony
coul d have inpeached that of the victim and when counsel failed
to investigate nedical reports, the effect of which could have
been to i npeach the victim

A careful exam nation shows that none of these
satisfies Strickland. The nere fact that the victimhad
out standi ng warrants does not necessitate a finding in accord
with the Appellant’s contentions. A jury, despite this
evi dence, could easily have found that the victimhad been
unlawful Iy inprisoned. The addition of this evidence does not
make it reasonably probable that the outcone woul d have been

different.



Trial counsel’s failure to investigate or call Brown
and Gerughty as witnesses “did not fall outside of the w de
range of professionally conpetent assistance,” Harper v.

Commonweal th, Ky., 978 S.W2d 311, 317 (1998). The Appell ant

nmerely concl udes, w thout support of facts or even allegations,
t hat counsel failed to investigate. There are nyriad reasons
for not calling a particular wwtness to the stand, for exanple,
hearsay or credibility problens. Counsel “nust enjoy great
discretion in trying a case, especially with regard to trial
strategy and tactics. . . [and the court] nust be especially
careful not to second-guess or condem in hindsight [his
decisions].” 1d. The Appellant has not presented evidence
sufficient to overcone the strong presunption of the
reasonabl eness of counsel’s assistance. Pelfrey, 998 S.W2d at
463.

Trial counsel’s failure to investigate nedica
records, or use themfor the inpeachnent of the victims

testinmony, also fails to satisfy either prong of Strickland. *“A

reasonabl e investigation is not. . . the investigation that the
best defense | awer, blessed not only with unlimted tine and
resources but also with the inestinmble benefit of hindsight,

woul d conduct.” Baze v. Commonweal th, Ky., 23 S.W3d 619, 625

(2000) (citations omtted). The fact that the victims ribs may

not have been broken, contrary to her testinony, has no bearing
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on the existence of her other injuries. The difference in the
medi cal records and victims testinony is not “crucial” to the
case. Any inpeachnment val ue such evidence would carry is
mnimal. Defeat has not been snatched from probable victory and
therefore, counsel’s failure to utilize it was not unreasonabl e.
The Appellant contends that trial counsel was
i neffective when he failed to object to the introduction of
phot ographs depicting the victins appearance two weeks after
the alleged incident. It was not unreasonable for counsel not
to object to the adm ssion of this evidence and Appellant’s
suggestion that an objection, w thout a doubt, would have
resulted in the exclusion of this evidence is unsupported. 1In

support of his argunent, he cites Turpin v. Commonweal th, Ky.,

352 S.W2d 66 (1961) and Sl aughter v. Conmonweal th, Ky., 45

S.W3d 873 (2000), but distorts their neaning. |In Turpin, the
phot ogr aph was excl uded because it was renote in tine fromthe

i nci dent and not acconpani ed by any explanation as to what it
was intended to establish. 352 S.W2d at 67. |In Slaughter, the
phot ogr aphs were excl uded because they did not support the

prof fered assertion nor accurately represent their subject. 45
S.W3d at 875. Here, Appellant is correct in that the

phot ographs do not depict the victins appearance on the night

of the incident. |Instead, they depict the victims condition
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two weeks |l ater, exactly as purported in the Commonweal th’s
foundation for their introduction.

Furt hernore, assum ng that counsel had objected to the
i ntroduction of the photographs and that the court had excl uded
themfromevidence, it is not reasonably probable that the
outconme of the trial would have been different. There was ot her
evidence of the injuries the victimsustained. Failure to
object to this evidence did not result in the ineffective
assi stance of counsel and Appellant’s Constitutional rights were
not vi ol ated thereby.

The Appellant al so argues that trial counsel was
i neffective when he failed to object to the introduction of a
911 call due to alleged authentication, hearsay, and
confrontation problens associated therewith. Counsel was not
ineffective for allowing this evidence to be introduced w thout
objection. Even if this evidence had been excl uded, no
reasonabl e possibility exists that the outcone of the tria
woul d have been different. The Appellant argues that the 911
call was used to prove that an altercation occurred in the
street. Brief for Appellant, p. 18. Indirectly the Appell ant
has adm tted that other evidence established this very fact,
nanely the testinony of the victim See Brief of Appellant, p.
14 (“[The victin] testified that [Appellant] ‘threw ne on the

front porch and he stonped nme . . .").
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Moreover, it was not unreasonable for counsel to not
object to the adm ssion of the 911 call. There are nany
strategi cal reasons for counsel not to object to evidence (i.e.
to avoid the irritation of jurors by frequent objections or the
unl i kel i hood of success). Courts should not second-guess tria

tactics and strategy. Strickland, 466 U S. at 689; Harper v.

Commonweal th, Ky., 978 S.wW2d 311, 317 (1998) (“lnasnmuch as we

m ght not necessarily agree with trial counsel's trial strategy
and may |ikely have enpl oyed other tactics, we do not believe
that in light of all of the circunstances his perfornmance was
‘outside of the wide range of professionally conpetent
assi stance.’”)

The Appel |l ant argues that he received ineffective
assi stance when his counsel failed to object to the inproper use
of a rebuttal witness and a taped tel ephone conversation used to
i npeach his testinony. This, too, fails both prongs of
Strickland. It is difficult to see how counsel’s performnce
was deficient due to his failure to object, when, as admtted by
t he Appellant, he did, in fact, nmake a tinely objection to the
introduction of this evidence. See Brief of Appellant, pp. 4,
19. The outcone of the trial would be no different had this
evi dence been excl uded.

The Appel | ant argues next that he received ineffective

assi stance of counsel when his trial counsel failed to testify
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on his behalf as to the victinis appearance, where ot her

W tnesses that could testify to this fact were unavailable. As
evi denced by Appellant’s own citations, the precedent for such
action by defense counsel is scant, and none directly discusses

the issue presented here. 1In Hall v. Renfro, 60 Ky. 51, 53

(1860), the court held, “[w] hether [defense counsel] should, or
shoul d not testify. . . is a question of professional propriety,
which he alone is to determne for hinself, and with which the
court has no concern.” Counsel’s perfornmance was not deficient.
Appel l ant has failed to overcone the strong presunption that
counsel rendered reasonabl e professional assistance. Pelfrey,
998 S.W2d at 463. Furthernore, any prejudice suffered by
Appel l ant as a result of counsel’s conduct was harnl ess.
Appel I ant’ s argunents cannot be reconciled. Regardless, the
adm ssion of counsel’s testinony woul d not have changed the
outcone of the trial. The Appellant’s contentions sinply fai

t he doubl e prong standard of Stri ckl and.

The Appel |l ant argues that he received ineffective
assi stance when trial counsel failed to object to the victims
testimony of an out of court statenent nmade to her by Jaggers, a
mutual friend. It is asserted that this statenent was
i nadm ssi bl e hearsay and that its adm ssion resulted in

prejudice. W are not persuaded.
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Counsel s performance was not deficient. The
statenent invol ved was non-hearsay and adm ssi ble for the
[imted purpose of showng that it was made to the victimand
that its maki ng caused her to seek the assistance of |aw
enforcenent. \Wether the assertion (that Appellant had a gun
and intended to use it) was true is not necessary for that
argunment. \Wiere a statenent is non-hearsay there is little
reason for counsel to object and his failure to do so was not
unr easonabl e.

The Appellant’s final argunent is that the cunul ative
effect of counsel’s errors rendered his assistance ineffective.

In support, he cites Funk v. Commonweal th, Ky., 842 S.W2d 476

(1992). This case, however, does not stand for the proposition
asserted; instead, it suggests, in dicta, that the cunul ative
effect of erroneous judicial rulings could require reversal.

Funk does not speak to the cunul ative effect of trial counsel’s

errors.

This issue was, however, addressed in MQueen, where
the court held that “defense counsel was not ineffective as a
result of cumulative error. In view of the fact that the
i ndi vi dual allegations have no nerit, they can have no
curmul ative value.” 721 S.W2d at 701 (enphasis added). Here,

Appel l ant’ s contentions that he received the ineffective
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assi stance of counsel have no nerit; thus, their cumul ative
ef fect cannot anmount to such.

Based upon a review of all the evidence, we do not
find that the trial court erred in denying Appellant’s RCr 11.42
notion w thout an evidentiary hearing.

For the foregoing reasons, the order of the Jefferson

Crcuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Denni s St ut sman Al bert B. Chandler, 111
Marguerite Neill Thomas Attorney Ceneral of Kentucky
Assi stant Public Advocates
Frankfort, Kentucky Anitria M Franklin

Assi stant Attorney Ceneral
Frankfort, Kentucky
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