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GUI DUG.lI, JUDGE. Rebecca Flora and Allen Flora (hereinafter

“the Floras”) have appeal ed fromthe judgnent of the Franklin

Crcuit Court awarding Marc Morris and Janie Morris (hereinafter

“the Morrises”) $7300 for the cost of repairing a conceal ed

defect in the property the Mirrises purchased fromthem W

affirm



Most of the underlying facts in this natter are not in
di spute, so we shall only briefly sumari ze the rel evant
information. On January 15, 1999, the Mrrises purchased rea
estate at 210 Stevenson Drive, in Frankfort, Kentucky, fromthe
Fl oras for $67,500. Allen Flora had purchased the property in
1990 prior to his marriage to Rebecca. Upon taking possession
of the house, the Mrrises discovered that a foundation wall in
t he basenent was cracked and bowed.

The Morrises visited the honme several tines prior to
the closing and hired an inspector to inspect the house. On the
Seller Disclosure form the Floras indicated that they did not
know whet her there were any problens to the foundation or sl ab.
In the basenent of the house, boxes and other itens |ined one of
the walls, while the other three were open to view. Neither the
i nspector nor the Mrrises detected anything wong with the
three visible walls, and Marc Morris assuned that the fourth
wall was in good condition as well. In his report, the
i nspector did not indicate that there were any problens with the
basenment, but indicated that visibility was |imted due to sone
basenment storage. |In any event, the Morrises did not becone
aware of the problens with the basenent wall until they took
possession of the house a few days foll ow ng the January 15,
1999, closing when the Floras vacated it. A civil engineer

i nspected the house on February 16, 1999, and indicated that the
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bowed and cracked wal |

because it was a | oad-bearing wall.

repaired for $7300.

Franklin Circuit Court alleging fraud in that the Floras
m srepresented the condition of the basenent wall,
them to damages for noney expended in repairing the wal

as punitive danages.

Mar ch 25,

to submt

in the basenent needed to be repaired

The Morrises had the wall

On Cctober 4, 1999, the Mrrises filed a conplaint in

entitling

as wel |

The matter proceeded to a bench trial on

2002, after which the trial court allowed the parties

menor anda in support of their respective positions.

On July 10, 2002, the trial court entered its judgnent as set

forth bel ow

This matter canme on for a trial before
the Court sitting without a jury on March
25, 2002. The Plaintiffs, Marc Morris and
Janie Morris, were represented by counsel,
Hon. John Baughman. The Defendants, Rebecca
Flora and Allen Flora, were represented by
counsel, Hon. Janes Dean Liebman.

l. FI NDI NGS OF FACT

1. The Plaintiffs purchased a hone
| ocated at 210 Stevenson Drive,
Frankfort, Kentucky fromthe
Def endant s.

2. The purchase price of the hone was
$67, 500. 00.

3. The Sellers, Allen and Rebecca
Fl ora, conpleted a seller
di sclosure form The form was
mar ked “unknown” as to the
condition of the



“Foundation/ Structure Basenent.”
Al other information on the

di scl osure formregardi ng the
structure, foundation, or slab of
t he house was narked “unknown.”

Mar ki ng unknown on the seller

di scl osure form neant that the
seller is wthout know edge of the
current condition of the subject
matt er.

The Buyer, Marc and Janie Morris,
toured the honme prior to closing at
| east three tines.

A professional hone inspector,

Nor man Cobb, conducted an

i nspection prior to the closing of
the sale of the home. The

i nspector reported that he could
not establish the condition of the
front basenent wall because of
boxes and ot her inpedi nents stacked
in front of the front wall. It was
not the inspector’s customary
practice to nove objects in a hone
during an inspection.

M. Cobb testified that the

Def endant s were not cooperative in
removal of the itens in front of
the wall.

A material defect existed in the
front wall of the house prior to
and subsequent to the hone
purchase. The wall had an inward
bul ge fromoverstress. The bul ge
had acconpanyi ng cracks which
overal | conprom sed the wall’s | oad
capacity.

A professional engineer, Joseph
Pyl es, inspected the wall upon
request by the Plaintiffs,

subsequent to the cl osing date.
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10.

11.

12.

13.

M. Pyles’ report indicates that he
spoke with the Defendants who

i ndicated that the cracks were
present when the home was purchased
by them over nine years ago.

Def endants further inforned Pyles
that these cracks did not |eak
significantly nor did the cracks
increase in size during their nine
years of ownership.

The repairs to the front wall

consi sted of digging out the dirt
in front of the wall. The existing
defective wall was torn down and
rebuilt wth concrete bl ock
reinforced with steel. A drain
tile and water-proofing were al so

i ncl uded as necessary repairs to
the wall. The total cost of the
repair to the wall was $7, 300. 00.

1. CONCLUSI ONS OF LAW

To recover fromthe Defendants, the
Plaintiffs nust show that the

Def endants violated a | egal duty.
Commonweal th of Kentucky v. Roof,
913 S.W2d 322 (1976).

In real estate transactions the
rul e of caveat enptor applies,

unl ess “the vendor does sonething
to prevent the prospective
purchaser from maki ng a thorough
exam nation of the premses to
ascertain its nature and val ue.”
Csborne v. Howard, Ky., 242 S.W
852 (1922). A purchaser nust have
“sufficient opportunity to observe
the condition of the prem ses” in
order for caveat enptor to apply.
Fannon v. Carden, Ky., 240 S.W2d
101, 103 (1951).

“In the sale of real estate the
i ntentional suppression of facts
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14.

15.

16.

17.

known to the seller and unknown to
the purchase is ground for an
action for deceit if the purchaser
was danaged. " Bryant v.
Troutman, Ky., 287 S.W2d 918, 920
(1956). The seller nust know that
t he buyer is acting on the
assunption that no defect exists.
Id. at 920.

In a claimfor fraud based upon
suppression of facts the plaintiffs
nmust prove that the defendants had
a duty to disclose the facts; that
the defendants failed to disclose
the facts; that the defendants’
failure to disclose material facts
i nduced himto act; and the
plaintiff suffered damages.
WIllits v. Peabody Coal Co., U S.
App. Lexis 21096 (6'" Gir. 1999).

1. JUDGVENT

The Def endants knew of the defect
in the front basenment wall prior to
t he purchase of the house by the
plaintiffs.

The Plaintiffs were not given an
opportunity to fully inspect the
house due to boxes and ot her

i npedi nents used to conceal the
def ect.

The Pl aintiffs have proven by clear
and convi nci ng evidence that the
Def endants knew the defect in the
wal | existed; that the Defendants
did not disclose the defect in the
wall to the Plaintiffs; that the
facts were material to the
Plaintiffs’ purchase of the hone;
the Plaintiffs have been damaged by
t he Defendants’ failure to disclose
t he defect.



18. The damages to the Plaintiffs are
in the amount of $7,300.00 for
repairs to the wall

ACCORDI NGLY:

19. The Plaintiffs are entitled to
Judgnent in the amount of $7, 300.00

WHEREFORE, the Judgnent of this Court

is in favor of the Plaintiffs in the anount

of $7,300.00 plus interest at the legal rate

until paidin full.

Thi s appeal foll owed.

On appeal, the Floras contend that several of the
trial court’s findings of fact were clearly erroneous, that the
Morrises did not prove a cause of action against them and that
they were therefore entitled to a judgnent as a matter of |aw
On the other hand, the Mrrises argue that the trial court’s
findings of fact were supported by substantial evidence so that
its findings and judgnent should not be disturbed. |In addition,
the trial court properly found that the Floras were |iable for
t heir danmages.

CR 52.01 addresses the proper procedure to be foll owed
in bench trials:

In all actions tried upon the facts

wi thout a jury or with an advisory jury, the

court shall find the facts specifically and

state separately its conclusions of |aw

t hereon and render an appropriate judgnent;

Fi ndi ngs of fact shall not be set

aS|de unl ess clearly erroneous, and due
regard shall be given to the opportunity of



the trial court to judge the credibility of
t he w t nesses.

In Sherfey v. Sherfey, Ky.App., 74 S.W3d 777, 782 (2002), this

Court stated that “[a] factual finding is not clearly erroneous
if it is supported by substantial evidence. [] ‘Substantia

evi dence’ is evidence of substance and rel evant consequence
sufficient to induce conviction in the m nds of reasonable
people.” (Ctations omtted). Furthernore, this Court is not
permtted to substitute its judgnment for that of the trial court
regardi ng the wei ght of the evidence so | ong as substantia

evi dence supports its decision. Leveridge v. Leveridge, Ky.,

997 S.W2d 1 (1999). Therefore, we shall first determ ne
whet her the trial court’s findings of fact are supported by
substanti al evi dence.

In their brief, the Floras point to three statenents
inthe trial court’s judgnent that they contend are not
supported by the record. As the Mirrises indicate, only one of
those statenments is actually a finding of fact for which
substanti al evidence nust exist. That particular finding is
that “M. Cobb testified that the Defendants were not
cooperative in renmoval of the itens in front of the wall.’
While we agree that M. Cobb did not testify in exactly this
way, we believe that the finding of fact is supported by

substanti al evidence and not clearly erroneous as the Floras



argue. Oher testinony established that the Floras had not
nmoved t he boxes covering the wall in question to allow the

i nspector a full view of the basenent and that there was sone
difficulty in renoving boxes froma closet in order to access
the attic.

The remaining two statenents the Floras contend are
not supported by substantial evidence are not findings of fact,
but rather conclusions of law. The two statenments concern the
Fl oras’ know edge of the defect prior to the Mrrises’ purchase
and the Morrises’ opportunity to fully inspect the house.
However, our review of the record reveals that each of the
conclusions of law is supported by the record.

Because the trial court’s findings of fact are
supported by substantial evidence, they are not clearly
erroneous. Therefore, we shall continue with our de novo review
of the trial court’s application of the lawto its findings of
fact.

We agree with the Murrises’ argunent that the tria
court did not conmit any error in holding the Floras liable for
damages and in awarding a judgnent in favor of the Morrises. 1In
t hi s Commpnweal t h,

[T]o establish an actionable case of fraud

based upon suppression of facts, plaintiff

nmust denonstrate (1) that defendant had a

duty to disclose the material facts, (2)
t hat defendant failed to disclose sane, (3)



that defendant’s failure to disclose the
material facts induced himto act, and (4)
that he suffered actual danages therefrom

WIllits v. Peabody Coal Co., 1999 W. 701916 (6'" Gir. 1999).! 1In

order to recover, the Murrises had to establish that the Floras
violated a legal duty to themin failing to disclose the defect

in the basenent wall. Comonweal th of Kentucky v. Roof, Ky.,

913 S.W2d 322 (1996).
It is well settled that the rule of caveat enptor is
in force in the Conmmonweal t h.

It is an ancient rule, inherited fromthe
common | aw and wel |l established in our
jurisprudence, that in land deals, |ike the
one under consideration, the rule of caveat
enptor applied, and it is only rel axed when
it is shown that the vendor does sonething
to prevent the prospective purchaser from
maki ng a t horough exam nation of the prem se
to ascertain its nature and val ue.

Csborne v. Howard, 195 Ky. 533, 536, 242 S.W 852, 853 (1922).

“As a general rule where no direct representation is nade by the
vendor concerning definite facts and the purchaser has
sufficient opportunity to observe the condition of the prem ses,

t he maxi m of caveat enptor is applicable.” Fannon v. Carden,

Ky., 340 S.W2d 101, 103 (1951). Finally, in Bryant v.
Trout man, Ky., 287 S.W2d 918, 920 (1956), the forner Court of

Appeal s hel d:

! Thi s opinion was not recomrended for full-text publication
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In the sale of real estate the intentiona

suppression of facts known to the seller and

unknown to the purchaser is ground for an

action for deceit if the purchaser was

damaged by reason of the fraudul ent

conceal ment. \Were there is a | atent defect

known to the seller and he remains silent

with the know edge that the buyer is acting

on the assunption that no defect exists, the

buyer has a cause of action against the

seller for an intentional om ssion to

di scl ose such | atent defect.

In the present matter, the Floras, as the sellers, had
the duty to disclose the atent defect in the basenent wall that
was bl ocked from view by boxes and other itens. Because the
defect was not readily viewable, the Floras should have infornmed
the Morrises about the bulge and cracks in the wall, or at |east
have noved the boxes fromthe wall, so that they woul d have been
able to properly and accurately inspect its condition. Based
upon the circunstances of this case, the notation of *“unknown”
as to the condition of the foundation or slab on the Seller
Di sclosure formis not enough to allow the Floras to conply with
their duty to informthe Mrrises.

Therefore, based upon the facts of this case, the
trial court did not commt any error in holding the Floras
liable for damages. The Floras had a duty to disclose the
| atent defect in the basenent wall, which they did not disclose.

The failure to disclose induced the Morrises to continue with

the real estate transaction and purchase the hone. Finally, the
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Morrises suffered actual damages in the anmount of $7300, the
cost to repair the defect in the wall.
For the foregoing reasons, the judgnent of the

Franklin Crcuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANTS: BRI EF FOR APPELLEES:
James D. Liebman John B. Baughman
Frankfort, KY Frankfort, KY
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