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BEFORE: EMBERTQON, CHI EF JUDGE; JOHNSON AND SCHRODER, JUDGES.
JOHNSON, JUDGE: Charles Helton has appealed fromtwo orders
entered by the Pulaski Circuit Court on July 16, 2001, and on
Sept enber 25, 2001, which denied his notions for nodification of
sentence filed pursuant to CR' 60.02. Having concluded that the
i ssues presented by Helton either were not properly raised under

CR 60.02 or were insufficient to justify relief, we affirm

! Kentucky Rules of Civil Procedure.



On March 25, 1982, Helton was indicted by a Pul ask
County grand jury in Case No. 82-CR- 061 for rape in the first
degree? invol ving sexual intercourse with his step-daughter, J.
K. K On April 22, 1982, Helton appeared with his appointed
attorney, Janes Cox, and was arraigned on that indictnent. A
trial date was schedul ed for Septenber 22, 1982. On Septenber
22, the trial was continued with a new trial date of January 26,
1983. On Novenber 10, 1982, a Pul aski County grand jury
returned a second indictnent in Case No. 82-CR-121, charging
Helton with rape in the first degree involving sexua
intercourse with anot her step-daughter, R K  On Decenber 17,
1982, Helton was arraigned on the second indictnment and Mary
Qoer neyer indicated she had been appointed to represent him At
that time, the two cases were consolidated and joined for trial
because of the simlarity in the facts and circunstances giving
rise to the charges.

On January 26, 1983, a trial was held on both
indictments with Cox al one representing Helton. During the
trial, five witnesses testified for the Commonweal th, including
J. K K and R K, and five witnesses testified for the
defense, including Helton. The jury found Helton guilty of both
charged of fenses and reconmended sentences of |ife inprisonnment

on each conviction to run consecutively. A subsequent notion

2 Kent ucky Revised Statutes (KRS) 510.040.



for a newtrial was denied. On February 24, 1983, the tria
court sentenced Helton to two consecutive terns of life

i nprisonment on the two convictions of rape in the first degree
consistent with the jury’ s recommendati on.

On Decenber 22, 1983, the Suprene Court of Kentucky
rendered an opinion affirmng the convictions on direct appeal.?3
In its opinion, the Suprenme Court rejected Helton' s clains that:
(1) the trial court erred in excluding evidence about the sexua
activity of J. K K and R K wth persons other than Helton;
(2) he could be convicted of only incest and not rape in the
first degree; (3) the instructions were erroneous for failing to
require the jury to nake specific findings that the victins were
under the age of 12; and (4) running the |life sentences
consecutively was illegal. Wth respect to issues (2) and (3),
the Suprenme Court held they were not properly preserved because
Hel ton had failed to object to the rape in the first degree
instruction as required by CR 9.54(2).

On July 27, 1984, Helton filed a notion in circuit
court seeking to have the two sentences to run concurrently,

rat her than consecutively. On January 7, 1995, the trial court,

3 Helton v. Conmonweal th, 1983-SC-000675-MR (not to be published).




after considerable delay, finally granted the notion and anended
the judgment to require the sentences to run concurrently.?
Wil e the above-nentioned noti on was pendi ng, on
Sept enber 27, 1984, Helton filed a notion to vacate, set aside
or correct sentence pursuant to RCr® 11.42. In the notion,
Hel t on asserted several conplaints of alleged ineffective
assi stance of counsel with respect to the issues raised on
di rect appeal including counsel’s failure to object to the
instructions not being limted to incest and not requiring a
finding on the victins’ ages. Helton also asserted that counse
was i neffective for not seeking a conpetency hearing because he
al | eged that he was under the influence of prescription drugs
and i nconpetent on the day of the trial. On February 28, 1985,
the trial court denied the notion rejecting Helton’ s argunents.
On Septenber 27, 1985, this Court affirnmed the trial court’s
opi ni on denying the RCr 11.42 notion.®
On Septenber 7, 1999, Helton filed a pro se notion for
nodi fication of sentence pursuant to CR 60.02 and/or KRS
532.070. In the two-page nmenorandum in support of the notion,

Hel t on sought nodification of his concurrent life sentences to

4 The Supreme Court’s rejection of Helton's challenge to the consecutive life
sentences was based on counsel’s failure to object and Shannon v.
Conmonweal th, Ky., 562 S.W2d 301 (1978). Subsequent to the Suprene Court’s
decision affirmng Helton's convictions, the Supreme Court overruled its

deci sion in Shannon in Wellman v. Conmonweal th, Ky., 694 S.W2d 696 (1985).

5 Kentucky Rules of Crininal Procedure.

6 Helton v. Conmonweal th, 1985- CA-002440-MR (not to be published).
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concurrent terns of 20 years because (1) neither of his

appoi nted attorneys, Cox and Oberneyer, were nmenbers of the

Kent ucky Bar Association (KBA) and duly licensed to practice |aw
in the Conmmonweal th of Kentucky at the time of his arraignnents;
(2) both of the fenmale victins were allegedly over the age of 12
on the date of the alleged offenses; and (3) he was allegedly

i nconpetent on the day of trial because of depression and
paranoi a. On Septenber 14, 1999, the trial court denied the
nmotion stating it lacked jurisdiction to nodify the sentence
beyond the tine period for a shock probation notion.

On May 4, 2001, this Court rendered an Opinion
vacating the trial court’s order and renmandi ng the case for
further proceedings.’ This Court extensively discussed the
jurisdictional and procedural aspects for post-judgnent review
in crimnal cases in holding the trial court had subject-nmatter
jurisdiction under CR 60.02. This Court noted that the limted
appel l ate record, which failed to contain any rel evant docunents
bet ween the 1982 indictnment and the 1999 CR 60. 02 noti on,
precl uded adequate review of the notion. The case was renmanded
to the trial court for further proceedings.

On May 30, 2001, the Commonwealth filed its menorandum
in opposition to the CR 60.02 notion to nodify sentence. It

argued that the notion was precluded as untinely based on the

7 1999- CA-002372-MR (not to be published).
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prior RCr 11.42 notion. Attached to the menorandum were the
Suprene Court’s decision on direct appeal and the trial court’s
order denying the RCr 11.42 notion. On July 16, 2001, the tria
court entered a nine-page order denying the CR 60.02 notion on
bot h procedural and substantive grounds. On Septenber 25, 2001,
Helton filed another CR 60.02 notion in Case No. 82-CR-121
al l eging ineffective assistance of counsel because attorney
obernmeyer was not licensed to practice law in Kentucky on the
date he was arraigned in that case. On the sane day, the tria
court denied the notion. This Court has consolidated the
appeals of the trial court’s July 16 and Septenber 25, 2001,
orders denying the related CR 60.02 noti ons.

Unfortunately, the record on appeal still does not
contain the entire circuit court record. The Conmmonweal t h
indicates that the circuit court record was released to a forner
Assi stant Attorney General for filing in the federal district
court in connection with a petition for a wit of habeas corpus
filed by Helton. It is unclear whether the federal court
proceedi ng has been conpleted or why the record has not been
returned to the circuit court. Wiile we would prefer a nore
conplete record, the current appellate record does contain a
transcript of the trial and sufficient docunentation to render a

decision in this appeal.



The trial court correctly denied the notions on both

procedural and substantive grounds. As this Court discussed in

the previous opinion, in Goss v. Commonweal th,® the Suprene

Court set out the procedure for post-judgnment review in crimna

cases. The Suprene Court stated that the structure for

appel l ate review i s not haphazard or overlapping.® It held that

a crimnal defendant nust first bring a direct appeal when
avai l able, then utilize RCr 11.42 by raising every error of
whi ch he should be aware, and only utilize CR 60.02 for
extraordinary situations not otherw se subject to relief by
di rect appeal or by way of RCr 11.42.1° NMre recently, in

McQueen v. Conmonweal th, ! the Supreme Court reaffirmed the

procedural requirenents set out in G oss, when it stated:

A defendant who is in custody under sentence
or on probation, parole or conditiona

di scharge is required to avail hinself of

RCr 11.42 as to any ground of which he is
aware, or should be aware, during the period
when the renedy is available to him Gvil
Rul e 60.02 is not intended nerely as an

addi tional opportunity to relitigate the
same issues which could Areasonably have been
presentedl by direct appeal or RCr 11.42
proceedi ngs. ['?] The obvi ous purpose of this

8 Ky., 648 S.W2d 853 (1983).

°|d. at 856.

0 1d. See also Bowing v. Conmonweal th, Ky., 981 S.W2d 545, 549 (1998);

Sanborn v. Conmonweal th, Ky., 975 S.W2d 905, 908-09 (1998):.

Ky, , 948 S.W2d 415 (1997).

2ROr 11.42 (3); Gross, supra at 855.
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principle is to prevent the relitigation of
i ssues which either were or could have been
litigated in a simlar proceeding.®

In the case sub judice, Helton could have raised, or

did previously raise, the issues presented in his CR 60.02
nmotions. In his direct appeal and RCr 11.42 notion, Helton
chal l enged the jury instructions with respect to the need for a
specific finding on the ages of the victins. Helton was aware
of the children’s ages and shoul d have raised the issue of the
sufficiency of the evidence as to the victins’ ages in the
direct appeal. Simlarly, Helton could, and should, have
guestioned his conpetency to stand trial in the direct appeal.
He did, in fact, challenge his conviction based on inconpetency
indirectly in the RCr 11.42 proceeding through a clai m of
i neffective assistance of counsel. The only issue that Helton
arguably was not aware of at the tinme of the trial involves his
attorneys’ KBA nmenbership and their |icensing status. These
facts certainly could have been discovered earlier. Helton has
failed to explain why it took himover 17 years to di scover
t hese facts.

In addition to the procedural bar, each of Helton's
conplaints | acks substantive nerit. First, Helton asserts that

the victins were not |ess than 12 years of age at the tine of

13 McQueen, 948 S.W2d at 416. See also Land v. Conmonweal th, Ky., 986 S.W 2d
440, 442 (1999); Barnett v. Conmonwealth, Ky., 979 S.W2d 98, 101 (1998); and
Commonweal th v. Gross, Ky., 936 S.W2d 85 (1996).




t he of fenses based on an all eged date for the two rape offenses
of February 1, 1982, which is taken fromhis prison Resident
Record Card. His reliance on the Resident Record Card is

m splaced. J. K. K was born on May 4, 1968; R K was born on
Decenber 11, 1966. During the trial, J. K K testified that
Hel t on began forcing her to have sexual intercourse when she was
nine-years old and that it continued sporadically every few
weeks for several years up to approximately February 1982. R

K. testified that Helton had sexual intercourse wth her
repeatedly every few weeks for four or five years starting when
she was 11-years old. Additionally, Jimry Helton, appellant’s
bi ol ogi cal son, testified that his father had had sex with J. K
K. when she was 11-years old. Helton attacks the credibility of
the victins, but that was a matter for the jury. It is unclear
why the prison resident card erroneously identifies February 1,
1982, as the date of the crinme. Nevertheless, there was
sufficient evidence presented at trial that the two victins were
under the age of 12 at the tine of the offenses.

Helton's attenpt to invalidate his sentences based on
his attorneys’ bar nmenbership and licensing status is equally
unavai ling. The docunents submtted by Helton indicate that
Cox was granted a license for limted practice in May 1981, and
was admtted to the KBA by exami nation in Cctober 1982. Thus,

he was duly licensed to practice |aw in Kentucky throughout the

-9-



prosecution proceedings. The Rules of the Suprenme Court provide
for alimted |license to practice |aw for persons enpl oyed by a
publ i c defender program such as the one Cox was participating
in at the time, wthout KBA nenbership.?* The fact that Cox did
not becone a nmenber of the KBA until after the trial is

i nsignificant.

The docunents al so state that Cberneyer was granted a
l[imted license to practice law in January 1983, and was
admtted to the KBA by examin June 1984. Wile this
informati on indicates that Ooerneyer may not have been |icensed
at the time of Helton’s arraignnment in Case No. 82-CR-121, that
fact does not invalidate the convictions or sentences. A
defendant is constitutionally entitled to effective assistance
of counsel under the Sixth Arendnent to the United States
Constitution at every “critical stage” of a crimna
proceedi ng. '®* Constitutional error exists wthout any show ng of
prej udi ce when counsel was either totally absent or prevented
fromassisting the defendant during a critical stage of the
prosecution.® Al though sonmewhat inprecise, the United States

Suprene Court has articulated a test for determ ni ng whether a

14 See Suprene Court Rule (SCR) 2.112. Cox apparently had been admitted to
and practiced law in Tennessee prior to noving to Kentucky.

15 See, e.g., Mchigan v. Jackson, 475 U.S. 625, 629-30, 106 S.Ct. 1404, 1407-
08, 89 L.Ed.2d 631 (1986); and United States v. Cronic, 466 U S. 648, 659,
104 S. Ct. 2039, 2047, 80 L.Ed.2d 657 (1984).

®Cronic, supra at 689, n.25.
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particular time period is a critical stage based on an
assessnent of whether, at the tine in question, “the accused
required aid in coping with | egal problens or assisting in

meeting his adversary.”?’

Arrai gnment may be a “critical stage”
where “what happens there nay affect the whole trial” or
inmplicates the “substantial rights” of the defendant, such as
the | oss of defenses or the entry of a guilty plea.'® Kentucky
cases have held that under Kentucky crimnal procedure,
arrai gnnent does not represent a “critical stage,” so that
absence of counsel would not constitute grounds to invalidate a
convi ction.®

In the current case, oberneyer was present and
assisted Helton at his arraignnment in Case No. 82-CR-121.
Hel ton has not alleged any prejudice or ineffective assistance
of counsel because of the arraignment proceeding, he nerely
conpl ains that Cberneyer was not officially licensed or a nenber

of the KBA at the tine. Because Helton's arraignnent is not a

“critical stage” requiring representation of counsel and he was

United States v. Ash, 413 U S. 300, 313, 93 S.Ct. 2568, 2575, 37 L.Ed.2d 619
(1973).

8See Menpa v. Rhay, 389 U.S. 128, 88 S.C. 254, 19 L.Ed.2d 336 (1967); Wite
v. Maryland, 373 U.S. 59, 83 S.C. 1050, 10 L.Ed.2d 193 (1963); and Hamilton
v. Alabama, 368 U S. 52, 82 S.Ct. 157, 7 L.Ed.2d 114 (1961).

19 See Parrish v. Commonweal th, Ky., 472 S.W2d 69 (1971); Collins v.
Conmonweal th, Ky., 433 S.W2d 663 (1968); and Maise v. Conmonweal th, Ky., 380
S.W2d 230 (1964).
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in fact assisted by counsel, he has not shown a constitutiona
violation with respect to his arraignnment in Case No. 82-CR-121.

Helton’s third argunent is that he was inconpetent and
unable to participate adequately in his own defense at the tria
because of nedication he had taken. He identifies a few of his
answers to questions during cross-exam nation as exanpl es that
he was confused and had a faulty nenory. First, several of the
excerpts nerely represent attenpts to avoid responding to the
guestions. A review of Helton's entire testinony reveals that
his nmenory of events was quite good. As this Court stated in
its August 1996, Opinion on the RCr 11.42 notion:

A careful review of appellant’s testinony

clearly establishes that he was fully aware

of and had the capacity to appreciate the

nat ure and consequences of the proceedi ngs

against him and to rationally and

effectively participate in his own defense.

We concl ude, therefore, that the record

refutes appellant’s claimthat on the date

he was tried, he was under the influence of

drugs and narcotics and inconpetent to stand

trial.
Not hi ng presented in the current appeal dissuades us that this
Court’s earlier observations were not correct.

Qur standard of review on a CR 60.02 notion is whether

0

the trial court abused is discretion.?® A novant is not entitled

to a hearing on the notion unless he “affirnmatively all eges

20 Brown v. Conmonwealth, Ky., 932 S.W2d 359, 361 (1996); \Wite v.
Conmonweal th, Ky. App., 32 S.W3d 83, 86 (2000).
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facts which, if true, justify vacating the judgnent and further
al | ege[s] special circumstances that justify CR 60.02 relief.”?
Hel ton’s notion was properly denied on both procedural and
substanti ve grounds based on the record. Accordingly, the tria
court did not abuse its discretion by denying the notion w thout
a hearing.

For the foregoing reasons, the orders of the Pul ask

Circuit Court are affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Charles Helton, Pro Se Al bert B. Chandler 11
LaG ange, Kentucky At torney Ceneral

Gregory C. Fuchs
Assi stant Attorney Ceneral
Frankfort, Kentucky

21 McQueen, 948 S.W2d at 416; Gross, 648 S.w2d at 856.
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