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BEFORE: BAKER, GUI DUG.I, AND KNOPF, JUDGES.
KNOPF, JUDGE: Heather Burkett and WIlliam R Burkett, |11,
named beneficiaries in a will their grandfather executed in
1985, seek to intervene in the action their father commenced to
test the validity of that will. By orders entered Septenber 17,
2001, and Cctober 11, 2001, the Jefferson Crcuit Court denied
their request. The grandchildren contend that the denial was an
abuse of the trial court’s discretion. W agree and so reverse
and remand.

Wlliam R Burkett, Sr., died on February 13, 2001.
He was survived by his wife, Dorothy Burkett, and by his son,
Wlliam Jr. For several years prior to Wlliam Sr.’s death, he
had enpl oyed a caretaker, Mary Alice Raisor, to assist himwth
housekeepi ng and with the care of Dorothy, who suffered from
Al zheimer’ s di sease. Raisor clains that in 1999 WIlIliam Sr.
executed trusts and a will leaving virtually all of his estate
(in excess, apparently, of $600,000.00) to her. On March 9,
2001, WIlliamJr. filed suit in Jefferson Crcuit Court
contesting Raisor’s claimand seeking a declaration as to the
validity of Raisor’s alleged instrunents as well as a 1985 wil |

in which WlliamSr. left his estate to Dorothy if she survived



him for ninety days and otherwise to WlliamJr., WlliamllII,
and Heather. Wile the suit was pending, on April 1, 2001, |ess
than ninety days after Wlliam Sr.’s death, Dorothy died. Her
estate, too, it is alleged, passes to Raisor under the 1999
instrunments and to WlliamJr., WlliamlIll, and Heather under a
1985 will the conpanion to Wlliam Sr.’s.

Not wi t hst andi ng the fact that upon Dorothy’s death
WlliamlIll and Heat her becane beneficiaries with present
interests under the 1985 wills, neither WlliamJr. nor Raisor
moved to join themin the suit or served themw th fornal
notice. Instead, on May 10, 2001, WIIliamJr. and Rai sor agreed
to divide the estates evenly between thensel ves and to submit
the 1985 wlls to probate. By agreed judgnent entered May 11,
2001, the circuit court approved the settlenent.

On June 25, 2001, WIlliamlIl and Heat her noved,
ostensi bly under CR 60.02, to intervene in the suit and to have
the settlenent vacated or at |east to have their rights under
the 1985 wills declared. As noted above, the trial court denied
their notion. The court explained that “because Movants are not
party to this action, Mvants have no standing to bring a notion
under CR 60.02, and the Court has no jurisdiction to determ ne
their substantive rights.” It is fromthat determ nation that

Wlliaml1ll and Heat her have appeal ed.



As far as it goes, the trial court’s ruling is
correct. A non-party does not have standing to i nvoke CR 60.02.
A non-party whose interests are sufficiently affected by a | aw
suit may intervene in the suit, however, in some circunstances
even after judgnent has been entered. Intervention is governed
by CR 24, not CR 60.02. Notw thstanding their invocation of the
later rule, WlliamlIll and Heather clearly sought intervention
and duly referred to CR 24 as well. The trial court’s ruling
erroneously ignores their request to intervene.

CR 24.01 provides in part that

[u]lpon tinely application anyone shall be

permtted to intervene in an action (a) when

a statute confers an unconditional right to

i ntervene, or (b) when the applicant clains

an interest relating to the property or

transacti on which is the subject of the

action and is so situated that the

di sposition of the action may as a practi cal

matter inpair or inpede the applicant’s

ability to protect that interest, unless

that interest is adequately represented by

exi sting parties.

Qoviously WlliamlIll and Heather claima sufficient
interest in their grandfather’s and his wife’'s estates to invoke

this rule,!?

and just as obviously WlliamJr.’s suit solely on
his own behalf did not adequately represent Wlliamlll’s and

Heather’s interests.? But was their application for intervention

1 'west v. Goldstein, Ky., 830 S.w2d 379 (1992); Anbassador
Col I ege v. Conbs, Ky., 636 S.W2d 305 (1982).
2 Lischy v. Schrader, 104 Ky. 657, 47 S.W 611 (1898).




timely, conming as it did sone forty-one days after entry of the

agreed judgnent? Post-judgnent intervenors bear “a speci al

burden of justifying the apparent |ack of tineliness.”?3

In assessing an intervention’s tineliness, courts have
found consideration of the follow ng factors hel pful:

(1)the point to which the suit has
progressed; (2) the purpose for which
intervention is sought; (3) the length of
time preceding the application during which
t he proposed intervenor knew or reasonably
shoul d have known of his interest in the
case; (4) the prejudice to the original
parties due to the proposed intervenor’s
failure, after he or she knew or reasonably
shoul d have known of his or her interest in
the case, to apply pronptly for
intervention; and (5) the existence of
unusual circunstances mlitating against or
in favor of intervention.?

Here, of course, the suit has progressed to judgnent,
but judgment was entered only two nonths after the suit was
filed. WIliamlll and Heather seek to prevent what they
believe is the m sappropriation of substantial testamentary
gifts fromtheir grandfather, a valid purpose with a firmclaim

Al t hough Williaml1Ill and Heather were aware of
Rai sor’s clainms and of their father’s suit challenging them

they did not, they assert, see their grandfather’s 1985 will or

3 Monticello Electric Plant Board v. Board of Education of \Wayne
County, Ky., 310 S.W2d 272, 274 (1958).

4 Cuyahoga Val |l ey Railway Conpany v. Tracey, 6 F.3d 389, 396 (6'
GT. 1993).




know of its gifts to themuntil after the settlenent was
entered, at which tine they i medi ately sought |ocal counse
(they are residents of Washington state) and in little over a
nmonth filed their notion to intervene. They have thus asserted
their rights with reasonabl e pronptness. Their intervention,
furthernmore, will not unduly prejudice either WlliamJr. or

Rai sor, both of whom shoul d have recogni zed that the
grandchildren’s interests required express consideration.

Unli ke nost final judgnents, noreover, which enjoy a
strong presunption of correctness, this judgnment is subject to
KRS 394.280. A person interested in a will contest but not
served or nade a party to the contest may, under that statute,
“Wthin three (3) years after the final decision in the Crcuit
Court, by petition in equity, inpeach the decision and have a
retrial of the question.” The general assenbly, in other words,
has sought to discourage settlenents, such as the one before us,
anong only sone of the persons interested in a decedent’s estate
by making it possible for excluded beneficiaries to reopen the
matter. The statute is an unusual circunstance strongly
favoring the grandchildren’s intervention.

For these reasons, we conclude that WlliamlIl and
Heather’s notion to intervene was tinely and shoul d have been
granted, notw thstanding the fact that the agreed judgnent was

al ready fi nal



Because Wlliam 1l and Heather have not yet becone
parties in the trial court, this Court’s jurisdiction extends no
further than their notion to intervene.® W express no opinion
as to the nerits of their claim Upon remand, the trial court
Wil permt WlliamlIll and Heather to file an intervening
conplaint, in conpliance with CR 24.03, which shall then be
responded to and tried according to the civil rules.

WlliamJr.’ s forner attorney, Allen Dodd, Ill, has
al so appealed fromthe trial court’s order. WIlIliamJr.
apparently agreed to pay Dodd fifty-percent of any anount
WIlliamJr. recovered. Dodd clainms that WlliamJr.’ s recovery
is the half of the estate apportioned to hi munder the agreenent
wi th Raisor, regardless of whether WIlliam Jr. shares that half
with Williamlll and Heather. The trial court denied Dodd s
notion for a ruling to that effect on the ground that WIIiam
I1l and Heat her had not been made parties. W agree with the
trial court that WlliamlIll and Heather are entitled to an
opportunity to respond to Dodd’ s claim just as they are

entitled to an opportunity to respond to the purported agreenent

between their father and Raisor. Their intervention will give
t hem t hose opportunities. In the neantinme, Dodd s notion is
premat ur e.

® Ashland Public Library Board of Trustees v. Scott, Ky., 610
S.W2d 895 (1981).




Accordingly, we reverse the Septenber 17, 2001, order
of the Jefferson Crcuit Court denying WIlliamBurkett Ill and
Heat her Burkett’s notion to intervene, affirmthat order to the
extent that it denies attorney Dodd s notion for fees, and
remand the matter to the Jefferson Circuit Court for additiona
proceedi ngs consistent with this opinion.

BAKER, JUDGE, CONCURS W TH RESULT.

GUI DUGLI, JUDGE, CONCURS
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