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BEFORE: EMBERTON, CHI EF JUDGE; JOHNSON AND SCHRODER, JUDGES.
JOHNSON, JUDGE: Danny Gsborn has appeal ed from an opi ni on of
the Workers’ Conpensation Board entered on May 8, 2002, which
affirmed the opinion, award and order of the Adm nistrative Law
Judge granting Cougar Coal Conpany credit on an award for
tenporary total disability (TTD) benefits for paynments Cougar
made to OGsborn as “salary continuation”. Having concluded that

t he Board has not overl ooked or m sconstrued controlling



statutes or precedent,?

and that the ALJ correctly applied the
law, we affirm

Gsborn began working for Cougar as an under ground m ne
foreman in 1991. On January 6, 1999, Gsborn injured hinmself at
work while attenpting to lift a netal bar. GOsborn notified
Cougar’s day-shift m ne superintendent of his injury and Cougar
placed himon |imted-work detail for the follow ng two weeks.
When the pain persisted, OGsborn consulted a famly practitioner,
Dr. Don Bryson, who advised himto refrain fromworking unti
March 15, 1999. Consequently, Gsborn did not work during the
period of January 29, 1999, to March 15, 1999, but Cougar paid
him “sal ary continuation” during this period.? Gsborn returned
to work on March 15, 1999, and he conti nued working for Cougar
until July 1999, when the m ne was shut down and he was
transferred to Beechfork Processing. Gsborn worked for
Beechfork until August 4, 2000, but he has not worked since
August 2000.

Csborn filed a claimfor workers’ conpensation

benefits on Novermber 3, 2000,2 and his claimwas heard by the ALJ

! Western Baptist Hospital v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992).

2 “salary continuation” was paid on a bi-weekly basis in the amunt of
$2,041.00. The parties’ stipulation to this fact can be found in the benefit
revi ew conference order and nenorandum dated March 12, 2001

3 Osborn asserted several claims in his workers’ conpensation petition

i ncludi ng an occupational hearing loss claim a cunulative trauna claim and
a work-related injury claim However, the only issue before us pertains to
the salary continuation Gsborn received.
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on Cctober 29, 2001. The ALJ awarded Gsborn TTD benefits in the
amount of $487.20 per week from January 29, 1999, through March
15, 1999, and thereafter the sum of $36.54 per week for a 10%
per manent disability, commencing on March 16, 1999, and
continuing for a period not to exceed 425 weeks.* The ALJ al so
granted Cougar credit for the “salary continuation” it paid
Gsborn from January 29, 1999, through March 15, 1999. Gsborn
filed a petition for reconsideration and on January 24, 2002,
the ALJ denied the petition.® Osborn subsequently appeal ed to
the Wirkers’ Conpensation Board and on May 8, 2002, the Board
affirmed the ALJ's ruling. This petition for review fol |l owed.
Gsborn clainms in his petition that the ALJ erred by
failing to apply KRS® 342.730(6) to the credit she allowed Cougar
for the paynent of salary continuation. Specifically, Gsborn
argues that the ALJ failed to foll ow the mandates of KRS
342. 730(6) when she granted Cougar credit for any paynents made
in the formof “salary continuation”. Wether the ALJ failed to
foll ow the mandates of KRS 342.730(6) in giving Cougar credit

for the paynment of “salary continuation” constitutes a question

4 The TTD benefits were awarded agai nst Cougar. No inconme benefits were
awar ded agai nst Beechfork; however, the ALJ did hold Beechfork liable for any
nedi cal expenses pertaining to Gsborn’s work-rel ated hearing | oss.

®> The ALJ found that Osborn’s petition for reconsideration sought to reargue
the nmerits of his claimand thus failed to point out any error patent on the
face of the opinion and award as required by KRS 342.281

6 Kent ucky Revised Statutes.



of law subject to this Court’s independent determnation.’ Thus,
our analysis of the issue begins with the | anguage of KRS
342.730(6), which states as foll ows:

Al'l inconme benefits otherw se payabl e

pursuant to this chapter shall be offset by

paynents nmade under an exclusively enpl oyer-

funded disability or sickness and acci dent

pl an whi ch extends incone benefits for the

same disability covered by this chapter

except where the enpl oyer-funded pl an

contains an internal offset provision for

wor kers’ conpensation benefits which is

i nconsistent wwth this provision.

Pursuant to KRS 342.730(6) an enployer is only
entitled to receive credit for disability paynents nade in lieu
of workers’ conpensation benefits if the paynents were nade
pursuant to an excl usively enployer-funded plan, which covers
the work-related disability, and only if the plan did not
contain an internal offset provision for workers’ conpensation
which is inconsistent with the statute. If, the plan conplies
with the statute, the enployer is entitled to an offset for any
benefits paid pursuant to the enployer-funded disability plan.

Gsborn’s argunent is flawed because, as noted by the
Board, the attorneys for Osborn and Cougar signed the
stipulation fromthe benefit review conference order and

menor andum whi ch i ncluded on line 5 the followi ng pre-printed

information: “Tenporary total disability benefits were paid at

" Hal |'s Hardwood Floor Co. v. Stapleton, Ky.App., 16 S.W3d 327, 330 (2000).
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the rate of $ per week from

_________ Fol | owi ng
“fronf, soneone, presunmably the ALJ, wote: “Salary continuation
from1-29-99 thru 3-15-99; 8-5-00 thru 12-22-00.” W agree with
the Board' s conclusion that in light of the parties having
sti pul ated that Cougar paid Gsborn his salary from January 29,
1999, through March 15, 1999, and since no TTD benefits were
paid during this period and since in the stipulation the salary
continuation informati on was placed on the line referencing TTD
benefits, the ALJ correctly allowed Cougar credit for the salary
conti nuation paynents agai nst the TTD benefits owed to Gsborn
for this sanme tinme period.

This area of the | aw has caused confusion for years.
Prior to the adoption of KRS 342.730(6) in 1996, there was no
statute addressing such a credit; but to encourage enployers to

voluntarily pay TTD benefits, the Board had applied the

equitable rule that any conpensation the enpl oyer had previously

voluntarily paid to the enpl oyee woul d be credited agai nst any
conpensation that it was ordered to pay. Unfortunately, such a
si npl e concept got distorted and caused a great deal of

l[itigation. Wile the Supreme Court in American Standard v.

Boyd, ® and GAF Corp. v. Barnes,® helped to clarify this area of

& Ky., 873 S.W2d 822 (1994).

® Ky., 906 S.W2d 353 (1995).



the law, as we see in this case, the enactnent of KRS
342.730(6) in 1996 may result in additional confusion.

In the case sub judice, KRS 342.730(6) is not

appl i cabl e since the stipulation provided that the paynents at
i ssue were a continuation of Gsborn’s salary which was bei ng
paid in lieu of TTD benefits. |If in fact these paynents were
fromsone type of enployee disability benefit, then Gsborn
wai ved his right to have these paynents anal yzed pursuant to KRS
342. 730(6) when he entered into the stipulation.

For the foregoing reasons, the opinion of the Board as

to the issue of credit for the paynent of salary continuation is

af firmed.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
J. Drew Anderson Deni se Kirk Ash
Prestonsburg, Kentucky Lexi ngt on, Kent ucky

10 The confusion appears to have resulted fromthe Board, when it was the
fact-finder, using | anguage in the award stating that the enployer “‘is to
take credit for any conpensation heretofore paid.”” South Central Bel

Tel ephone Co. v. George, Ky.App., 619 S.W2d 723, 724 (1981). This very
general |anguage was then broadly applied by the Court of Appeals in George
and Bet h- El khorn Corp. v. Lucas, Ky.App., 670 S.wW2d 480 (1983), and Copher
v. Anerican Standard, Ky.App., 732 S.W2d 508 (1987), to include not only
vol untary paynents of TTD benefits through workers’ conpensation insurance
coverage, but also paynents fromdisability insurance coverage provided

t hrough the enpl oyer.




