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BEFORE: COMBS, GUI DUG.lI, and SCHRCDER, Judges.

COVBS, JUDGE: Lexington-Fayette U ban County Human Ri ghts
Commi ssion (the Conm ssion) and Meloris Baker appeal from an
Opi nion and Order of June 14, 2002, of the Fayette Crcuit
Court. The circuit court vacated a decision of the Comm ssion
t hat had favored Baker; it ordered the Conmm ssion to conduct a

new hearing on her charge of discrimnation against the



appel | ee, Wal -Mart Stores, Inc., (Wal-Mart). After review ng
the record, we reverse and renmand.

On Cctober 4, 1999, Baker filed a charge with the
Commi ssi on conpl ai ning that enpl oyees of Wal-Mart m streated her
because of her race and/or national origin. Baker, a black
worman of Jammi can descent, alleged that while shopping at Wl -
Mart in Lexington on Septenber 3, 1999, she was wongfully
accused of shoplifting after an el ectronic device was activated
as she exited the store. Baker stated that she fully conplied
wth the requests of the store’ s enployees that she re-enter the
store and enpty the contents of her backpack. She al so agreed
to wal k back and forth through the door in an attenpt to
determ ne why the al arm had sounded. Although a search of her
bel ongi ngs failed to uncover any nerchandi se for whi ch Baker had
not pai d, she nonethel ess was repeatedly accused of having
stol en sonmething. After Baker left, two or three of Wal-Mart’s
enpl oyees followed her to a nearby store and told its owner to
“wat ch” Baker, claimng that she was a “thief.”

The Conmmi ssion notified Wal-Mart of her charge by
certified mail. Danny Lester signed the receipt to be returned
to the Conmmission. Kirk Guthrie, a paral egal who worked at Wl -
Mart’'s hone office in Bentonville, Arkansas, responded to
Baker’s charges and identified hinself as the person to whomthe

Commi ssion should forward all future correspondence concerni ng
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the discrimnation claim He informed the Comm ssion that
Baker’s clainms were without nerit. He contended that the store
enpl oyees were nerely responding to the electronic alarmin
order to make certain that all of the itens that Baker had
purchased were de-activated. He clained that the incident “had
nothing to do with [Baker’s] race or national origin.”

In conducting its investigation, the Conm ssion (wWth
Quthrie’s cooperation) interviewed the individuals who
participated and/or wtnessed the events of which Baker
conplained. On March 12, 2001, the Comm ssion inforned the
parties that its investigation had uncovered “substantia
evi dence” in support of Baker’s version of the events that
transpi red on Septenber 3, 1999, while failing to reveal any
evi dence in support of Wal-Mart’'s defense. The Conmi ssion then
notified the parties that a representative of the Comm ssion
woul d contact each of themw thin two weeks to begin the
conci liation process.

At the tinme of making its probabl e cause
determ nation, the Comm ssion was unaware that Guthrie was no
| onger enployed by Wal-Mart. Even after it received the adverse
determ nation, Wal-Mart failed to notify the Conm ssion that
Quthrie was no longer a nenber of its legal teamor to advise
t he Comm ssion of his replacenment. Over the next several weeks,

t he Commi ssion sent the following letters to Guthrie:
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(1) aletter (mailed on March 22, 2001)
inviting the parties “to joinin a
collective effort” to resolve the matter and
setting a deadline of April 5, 2001, for the
conciliation process;

(2) a Notice of Unsuccessful Conciliation
(April 17, 2001);

(3) a Final Notice of Unsuccessful
Conciliation (May 1, 2001);

(4) an order appointing a hearing officer
(May 23, 2001); and

(5) a Notice of Pre-Hearing Conference
schedul ed for June 11, 2001 (May 23, 2001).

Al mail continued to be addressed to CGuthrie in care of the
Wal - Mart Legal Team at Wal-Mart’s hone office in Arkansas. Wal-
Mart failed to respond to any of the letters and did not attend
t he pre-hearing conference.

On June 18, 2001, the Conm ssion sent Wal-Mart a Pre-
Hearing Order by certified mail. Once again, Danny Lester
signed to acknow edge receipt. This order notified Wal -Mart
that a public hearing would be conducted on Baker’s claimon
July 9, 2001. In her order, the hearing officer cautioned Wl -
Mart that if it continued to be unresponsive to the Conmm ssion’s
proceedi ngs, it was in danger of having a default judgnent
entered against it on the issue of liability. Wal-Mart did not
respond nor did it attend the public hearing.

In her findings of fact and concl usions of |aw entered

on August 23, 2001, the hearing officer found that Wal-Mart had
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been sent appropriate notice of the hearing and had failed to
attend or respond in any way. Ganting Baker’'s notion for a
defaul t judgnment on the issue of liability, the hearing officer
al so found that Baker had presented evi dence that she had been
singled out for disparate treatnent based on her race and
national origin. The hearing officer reconmended that Baker be
awar ded damages of $2,500 to conpensate her for the discrimna-
tion she had suffered and a simlar sumfor her enbarrassnent
and hum liation. These recommendations were nailed to CGuthrie
by certified mail on August 23, 2001.

On Septenber 7, 2001, Wal-Mart filed a notion before
t he Comm ssion requesting that it set aside the default judgnent
and conduct a new hearing. It supported the notion with the
affidavit of Graham Jones, a paralegal at the office in
Bentonville, Arkansas, who stated that Guthrie had not been
enpl oyed at Wal -Mart since prior to March 2001. Jones further
averred that Wal-Mart’'s corporate | egal team had not received
any correspondence fromthe Conm ssion regardi ng the schedul ed
hearing and that it was totally unaware that the matter was
bei ng pursued by the Comm ssion. Wal-Mart asserted that the
only reason it had failed to participate in the hearing or pre-
hearing conference was that it had not received notice of the
proceedings. Wth respect to the certified nail receipts signed

by its enpl oyee, Lester, establishing service of the pre-hearing
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order and the notice of the public hearing, Wil -Mrt suggested
that they m ght have been “lost or m srouted.” Conspicuously
absent from Wil -Mart’s notion was an affidavit from Lester, the
sol e enpl oyee who m ght have been able to shed sonme |ight on
what happened to all the mailings (both regular and certified)
sent by the Conm ssion.

On Septenber 24, 2001, the Conm ssion renmanded the
matter to the hearing officer and directed that she make
recomended findings of fact and conclusions of |aw with respect
to VIl -Mart’s notion to set aside the default judgnent.
Accepting Wal -Mart’ s argunent that the Conm ssion should have
contacted Wal -Mart in order to determ ne why Wal -Mart did not
respond to the conciliation letter, the hearing officer
recommended that the default judgnent be set aside as follows:

The Comm ssion cannot be expected to do

any nore than what [it] did in notifying

[Wal - Mart] of the Pre-Hearing conference and

Public Hearing. Notices were sent by

certified mail, return recei pt requested.

The recei pt cards were properly returned to

t he Conm ssion. The Conmm ssion cannot be

hel d accountable for the m sdirection or

destruction of these notices at [Wal-Mart’ s]

corporate offices. However, the Comm ssion

can be expected to have nore than a wait and

see attitude regarding conciliation efforts.

On Novenber 20, 2001, after reviewing the entire

record, the Comm ssion denied Wal -Mart’s notion to set aside the

default judgnent and adopted the order originally recomended by



the hearing officer. Wal-Mart then sought judicial reviewin
the Fayette Crcuit Court. |In the opinion and order from which
t he Comm ssion and Baker have appeal ed, the circuit court

concl uded as fol |l ows:

The Court, having considered the
argunents of the parties, holds that a new
heari ng shoul d be conducted. The Court does
not favor default judgnents when there are
| egiti mate questions of actual notice, and
i ndeed has a strong preference for issues to
be settled on their nmerits. The Court feels
t hat Def endant Baker woul d not be unduly
prejudiced if another hearing were
conducted. The Court notes that the record
indicates that [Wal -Mart] had actively
partici pated in defending the charge agai nst
it up until the letter regarding
reconciliation [sic] was sent. The Court
hol ds that equity and fairness require that
the nerits of the case be explored. Thus,

t he Comm ssion’s Novenber 20, 2001 Order is
set aside and a new hearing is to be
conduct ed.

In this appeal, the appellants argue that the | ower
court erred in setting aside the Comm ssion’s default judgnent.
They contend that Wal-Mart could not and did not show
arbitrariness by the Conm ssion in denying the notion to set
aside the default judgnment. Additionally, they claimthat the
Fayette Circuit Court failed to articulate sufficient reasons
for vacating the Comm ssion’s award to Baker. They note that
Wal - Mart omitted any explanation as to why it chose not to

participate in the process, failed to articulate a valid



defense, and failed to show any prejudice inherent in the
defaul t judgnent.

Wal - Mart maintains that the Fayette Crcuit Court
acted properly within its discretion in vacating the

Comm ssion’s order. It cites Howard v. Fountain, Ky.App., 749

S.W2d 690, 692 (1988), in support of its argunent that “tria
courts possess broad discretion” in considering a notion to set
asi de a default judgnment. However, this argunent overl ooks the
inportant fact that the circuit court was not acting as a tria
court of first instance in this matter; rather, it was acting in
an appellate capacity in reviewing the determ nation of an
adm nistrative tribunal. It was the Conm ssion -—not the tria
court — that enjoyed discretion in ruling on WAl -Mart’ s notion
to set aside the default judgnment. The Conmmission’s ruling was,
therefore, entitled to the sane deference fromthe review ng
court as this court nmust accord to a trial court when review ng
one of its discretionary rulings. The Fayette G rcuit Court was
not at liberty to make its own i ndependent determ nation but was
bound and required to determ ne whether there was substantia
evidence in the record to support the action taken by the
adm ni strative agency.

The scope of review of an agency’s decision either by
this court or by a circuit court is very limted. Aubrey v.

Ofice of the Attorney General, Ky.App., 994 S.W2d 516, 518
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(1998). The focus of a court’s inquiry as to agency action is
ultimately concerned with the question of arbitrariness. See,

Hougham v. Lexi ngton- Fayette U ban County Governnent, Ky. App.,

29 S.W3d 370, 373 (1999).

[ T] he Courts do not have the authority to
revi ew t he agency deci si ons de novo.
Anerican Beauty Hones Corp. v. Louisville
and Jefferson County Pl anni ng and Zoni ng
Commi ssion, Ky., 379 S.W2d 450, 458 (1964).
Judicial review of the adm nistrative action
is confined to a determ nati on of whether
the action taken was arbitrary. Gty of
Louisville v. McDonald, Ky., 470 S.W2d 173,
178 (1971). So long as the agency’s
decision is supported by substantia

evi dence of probative value, it is not
arbitrary and nust be accepted as bindi ng by
the appellate court. Starks v. Kentucky
Health Facilities, Ky.App., 684 S.W2d 5
(1984).

Aubrey v. Ofice of the Attorney Ceneral, Ky.App., 994 S. W2d

516, 518 (1998).

In exercising its discretion in ruling on the notion
to set aside the default judgnment, the Conm ssion was required
to consi der whether Wal-Mart had a fair opportunity to present
its claimand whether granting the notion would result in

prejudice to Baker. Haven Point Enterprises, Inc. v. United

Kentucky Bank, Inc., Ky., 690 S.W2d 393, 394-95 (1985).

Al t hough the circuit court intimted that there was a
“legitinmate question” concerning the issue of notice, a review

of the record conpiled before the Conm ssion reveal s



consi derabl e evi dence that Wal-Mart had both actual and inquiry
noti ce of the proceedi ngs before the Conm ssion. Therefore, we
find no nerit in Wal-Mart’'s oft-repeated contention that the
Conmi ssion’s decision resulted in a denial of its constitutiona
right to procedural due process. The record | eaves no doubt
that Wal-Mart’'s failure to defend itself did not result from an
absence of adequate notice by the Conm ssion. Rather, the
failure of Wal-Mart’s |legal teamto becone apprised of the
proceedi ngs was apparently the result of an internal corporate
pr obl em

As set forth earlier in this opinion, the Comm ssion
conplied with Wal -Mart’s directions in sending all notices to
Kirk Guthrie in care of the Wal -Mart Legal Team by first class
or certified mail. Although Guthrie left his enploynment wth
Wal - Mart during the Conmi ssion’s investigation of Baker’s
conplaint, neither his replacenent -- nor any other
representative of Wal-Mart -- notified the Comm ssion of this
fact. Furthernore, Wal-Mrt anticipated hearing fromthe
Commi ssion within two weeks of the probable cause determ nation
in order to discuss conciliation. Nonetheless, Wal-Mart did not
contact the Comm ssion when no further comuni cation was
forthcomng. |In short, we know of nothing else that the

Commi ssion coul d have done to conply with Wal-Mart’s rights to
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due process; nor does WAl - Mart suggest a reasonable or credible
alternative

In Cox v. Rueff Lighting Conpany, Ky.App., 589 S. W2d

606 (1979), a case factually simlar to the one before us, this
court held that the disregard of a |lawsuit due to the carel ess-
ness either of a party or of its attorney is not a reasonable

basis to set aside a judgnent. |In Rueff Lighting, the process

agent for a corporation threw away a registered letter
containing a suntmons and conpl aint after all egedly having
m staken it for junk mail. The trial court refused to set aside
the default judgnment against the corporation, and this court
found no abuse of the trial court’s discretion. Simlarly, in
this case, the Conmm ssion denied the notion to set aside the
default judgnent in light of Wal-Mart’s claimthat no fewer than
seven pieces of mail were either |lost or misplaced. As in Cox,
supra, the issue involved the credibility of those claimng
i gnorance of the process — a factual matter appropriate for
determ nation solely by the Comm ssi on.

Consi dering the substantial evidence that Wal-Mart was
provided with notice of all of the proceedi ngs before the
Comm ssion, we do not agree that the failure of the Comm ssion
to address the specific issue of prejudice requires a reversa
of its judgnment. The trial court did not believe that Baker

woul d suffer any prejudice if a new hearing were conduct ed.
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Regardl ess of the arguable prejudice to Baker, we concl ude that
the Comm ssion did not abuse its discretion. It properly held
Wal - Mart duly accountable for an all eged breakdown wthin its
own corporate structure that prevented the numerous Conmm ssion
mai | ings fromreaching the responsi ble personnel. W find no
arbitrariness in the action of the Conmm ssion denying relief to
Wal - Mart under the particular circunstances of this case.

Finally, Wal-Mart argues that the Comm ssion was not
entitled to a default judgnent by claimng that it did not
conply with its own procedures. Specifically, Wal-Mart contends
that the notice of the public hearing was not served twenty days
before the hearing conducted on July 9, 2001. However, the
record indicates otherw se.

Two notices concerning the July 9'" hearing were sent
to Wl -Mart. The first, a pre-hearing order, was sent by
certified mail on June 18, 2001 -- nore than twenty days before
the hearing. The second, a notice of public hearing, was sent
by certified mail on June 26. \Wal-Mart refers only to the later
notice in making this argunment and ignores the pre-hearing order
that satisfied the Conm ssion’s 20-day notice requirenent.

The judgnent of the Fayette Crcuit Court is reversed,
and this matter is remanded with directions to reinstate the
Conmi ssi on’ s awar d.

ALL CONCUR
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