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BEFORE: JOHNSON, SCHRODER, AND TACKETT, JUDGES.

TACKETT, JUDGE: Wlliam*“Billy” Waford (hereinafter Waford or
t he Appellant) appeals fromthe judgnent of the Franklin G rcuit
Court, which denied his notion to vacate his conviction for

mans| aughter in the first degree. W affirm

As a result of the jury's verdict of guilty, on Apri
1, 1998, Waford was sentenced to twenty years in the
penitentiary. Waford filed a notion for a new trial which was

denied on July 17, 1998. Thereafter, Waford appeal ed his



conviction to the Kentucky Suprene Court, which affirnmed the

convi ction on Septenber 28, 2000.

Subsequently Waford filed a notion to vacate his
convi ction pursuant to Kentucky Rule of Crimnal Procedure (RCr)
11.42, alleging six specific instances in which he received
i neffective assistance of counsel. Counsel was appointed and a
suppl enental nmenmorandum filed. On August 6, 2001, an
evidentiary hearing was held. The Franklin Crcuit Court
entered an order denying Waford’s RCr 11.42 notion on March 13,
2002. This appeal followed.?

Under RCr 11.42, “the novant has the burden to
establish convincingly that he was deprived of sone substanti al
right which would justify the extraordinary relief afforded by

t he post-conviction proceeding.” Foley v. Commonweal th, Ky., 17

S.W3d 878, 884 (2000). Waford alleges six instances in which
he received ineffective assistance, resulting in the violation
of his constitutional rights. To succeed, a claimof

i neffective assistance of counsel nust satisfy the two-prong
Strickland standard. First the defendant nust show t hat
counsel 's performance was deficient, in that he made errors so

serious that counsel was not functioning as the ‘counsel

L' After his RO 11.42 notion was denied, Waford filed a timely notice of
appeal and notion to proceed in forma pauperis on April 5, 2002. On August
2, 2002, the Departrment of Public Advocacy's notion to wthdraw as counsel
for Waford and to allow Waford to file a pro se brief was granted.
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guar anteed the defendant by the Sixth Amendnent. Furthernore,
t he def endant nust show that counsel’s deficient perfornmance
prejudi ced the defense. This requires a show ng that counsel's
errors were so serious as to deprive the defendant of a fair

trial, a trial whose result is reliable. Gl |l v. Commonweal t h,

Ky., 702 S.wW2d 37, 39 (1985) (citing Strickland v. Washi ngt on,

466 U.S. 668 (1984)).

In McQueen v. Commonweal th, Ky., 721 S.W2d 694

(1986), the Kentucky Suprene Court expl ained:

The twin standard for such reviewis the

proper neasure of attorney perfornmance or

si mpl e reasonabl eness under prevailing

pr of essi onal norns and whet her the all eged

errors of the attorney resulted in prejudice

to the accused. The defendant nust

denonstrate that there is a reasonabl e

possibility that, but for counsel's

unpr of essional errors, the result of the

trial would have been different.
721 S.W2d at 697 (enphasis added). Unless both prongs of the
Strickland test are satisfied, “it cannot be said that the
conviction . . . resulted froma breakdown in the adversary
process that renders the result unreliable” and ineffective
assi stance of counsel has not been shown. @Gll, 702 S.W2d at
39-40.

In determ ni ng whet her counsel was effective, the

“performance inquiry nust be whether counsel’s assistance was

reasonabl e considering all the circunstances.” Strickland, 466




U S at 688. In Baze v. Commonweal th, Ky., 23 S.W3d 619, 625

(2000), the court held that “[d]epending on the circunstances,
there are many ways a case may be tried. The test for

ef fectiveness of counsel is not what the best attorney woul d
have done, but whether a reasonable attorney woul d have act ed,
under the circunstances, as defense counsel did at trial.” Wen
assessi ng reasonabl eness, “every effort [nust] be made to
elimnate the distorting effects of hindsight . . . [and] to
eval uate the conduct from counsel’s perspective at the tine.”
Strickland, 466 U. S. at 689. There is a strong presunption that
“counsel ’s conduct falls within the wi de range of reasonable

prof essi onal assistance.” Commonwealth v. Pelfrey, Ky., 998

S.W2d 460, 463 (1999).

In determ ning whether there is a “reasonabl e
possibility that, but for counsel's unprofessional errors, the
result of the trial would have been different,” MQueen, 721
S.W2d at 697, “[i]t is not enough for the defendant to show
that the error by counsel had sone conceivable effect on the

out cone of the proceeding.” Sanders v. Comonweal th, Ky., 89

S.W3d 380, 386 (2002) (citing Strickland). A reasonable

probability is “a probability sufficient to underm ne the

outconme.” Taylor v. Conmmonwealth, Ky., 63 S.W3d 151, 160

(2001) (citing Strickland). Al of the evidence presented

shoul d be considered in a decision on prejudice. Sanders, 89
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S.W3d at 387. In making this determination, “the critica

i ssue is not whether counsel nmade errors but whether counsel was
so thoroughly ineffective that defeat was snatched fromthe
hands of probable victory”—+hat counsel’s errors “caused the
defendant to | ose what he otherwi se woul d probably have won.”

Hai ght v. Commonweal th, Ky., 41 S.W3d 436, 441 (2001) (citing

United States v. Mrrow, 977 F.2d 222, 229 (6'" Gir. 1992)).

First, Appellant argues that trial counsel was
i neffective when he failed to investigate Appellant’s contention
t hat an unknown bl ack man shot the victim This argunent fails

bot h prongs of Strickl and.

Counsel s performance was not deficient. As held in
Fol ey:

Al t hough we certainly recogni ze the
necessity for conplete investigation by

def ense counsel, we nust conclude that a
reasonabl e i nvestigation is not an

i nvestigation that the best crim nal defense
| awyer in the world, blessed not only with
unlimted tine and resources, but also wth
t he benefit of hindsight would conduct. It
is only reasonable for any | awer to pl ace
certain reliance on his client. The

i nvestigation nust be reasonabl e under al

t he circunstances.

17 S.W3d at 885 (citations omtted).
Here, trial counsel decided to attack the weaknesses
in the Commonweal th’s case, which was based solely on

circunstantial evidence, rather than pursue the theory now



propounded by Appellant. Trial counsel “mnust enjoy great
discretion in trying a case, especially with regard to trial
strategy and tactics . . . [and the court] nust be especially
careful not to second-guess or condem in hindsight [his

decisions].” Harper v. Comonweal th, Ky., 978 S.W2d 311, 317

(1998). In Strickland, the court held that “counsel has a duty

to make a reasonabl e decision that nmakes particul ar

i nvestigations unnecessary. In any ineffectiveness case, a
particul ar decision not to investigate nust be directly assessed
for reasonabl eness in all circunstances, applying a heavy
measure of deference to counsel’s judgnent.” 466 U.S. at 691.
Appel l ant has failed to overcone the strong presunption that
counsel s perfornmance was reasonabl e.

Furthernore, it cannot be said that had counse
i nvestigated, the outcone of the trial would have been
different. The “evidence” Appellant contends nmandated an
investigation is sinply not persuasive. |t appears that trial
counsel chose to pursue a different defense and trial strategy
for good reason.

Appel I ant al so argues that he received ineffective
assi stance when trial counsel failed to present mtigating
evi dence during the penalty phase of the trial. Under RCr
11. 42, “the novant has the burden to establish convincingly that

he was deprived of some substantial right which would justify
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the extraordinary relief afforded by the post-conviction
proceeding.” Foley, 17 SSW3d at 884 (citation omtted)
(enmphasi s added). Appellant’s argunments fall short in neeting
this burden.

A careful review of the record and casel aw reveal s
t hat counsel was not ineffective. “Trial counsel has no
absolute duty to present mitigating character evidence at all
nor is counsel required to present all available evidence in

order to render effective assistance.” Hodge v. Commonweal t h,

Ky., 68 S.W3d 338, 343 (2001)(citations omtted). However, in
Hodge:

An attorney has a duty to conduct a
reasonabl e i nvestigation, including an

i nvestigation of the defendant's background,
for possible mitigating evidence.? In

eval uati ng whet her counsel has discharged
this duty to investigate, devel op, and
present mtigating evidence, we follow a
three-part analysis. First, it nust be

det erm ned whet her a reasonabl e

i nvestigation should have uncovered such
mtigating evidence. If so, then a

determ nation nmust be made whet her the
failure to put this evidence before the jury
was a tactical choice by trial counsel. If
so, such a choice nust be given a strong
presunption of correctness, and the inquiry
is generally at an end. If the choice was
not tactical and the perfornmance was
deficient, then it nust be determ ned

whet her there is a reasonabl e probability

t hat, but for counsel's unprofessiona
errors, the result woul d have been
different.

2 “1f there was no investigation, then [counsel’s] performance was deficient.”

Hodge, 68 S. W3d at 344.



Id. at 344 (internal citations omtted and enphasis added in
original)(citations omtted).

The circuit court, in its order denying Appellant’s
RCr 11.42 notion, did not record any determnation it nmade as to
whet her trial counsel conducted any investigation for mtigating
evi dence. Upon review of the record, it appears that a
reasonabl e deci sion was nade not to investigate, satisfying
Strickland.® Counsel decided to abandon any investigation for
mtigating evidence because Appellant was resolute in his
devotion to pursuing acquittal and counsel reasonably
determ ned, we believe, that the search for mtigating evidence
woul d be futile.

Wil e such latter rationale for not investigating has

been reproached, Austin v. Bell, 126 F.3d 843, 848 (6'" Cr.

1997), viewed in the totality of the circunstances, as it nust,

Hai ght v. Commonwealth, Ky., 41 S.W3d 436, 441-42 (2001), such

deci si on was not unreasonable and did not render counse
ineffective. As illustrated by the testinony of wtnesses
proffered by Appellant, the mtigation evidence is |ess than

convi ncing, especially in light of his seven prior felony

3 “IClounsel has a duty . . . to make a reasonabl e decision that makes
particul ar investigations unnecessary. |n any ineffectiveness case, a
particul ar decision not to investigate nust be directly assessed for
reasonabl eness in all circunstances, applying a heavy neasure of deference to
counsel’s judgrment.” Strickland, 466 U S. at 691.
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convictions.? Thus, having determned that a nore efficient use
of resources would be to pursue evidence of acquittal, counsel’s
decision not to investigate mtigation evidence is easily seen
as one of strategy and tactics. Tactical decisions carry a
strong presunption of reasonabl eness. Hodge, 68 S. W3d at 344.
Appel l ant has failed to persuade us otherw se.®

Even if we held counsel’s performance deficient,
Appel I ant still rnust show that “but for” these errors, the
outconme woul d have been different. |d. No such show ng has
been made. The “mtigating” testinony proffered by Appell ant
woul d not be sufficient to overcone the inpact of his seven
prior felony convictions. There is no reasonable possibility
that the introduction of the mtigation evidence now proffered
by Appellant (see Brief of Appellant, pp. 13-14) woul d have
i nduced the jury to inpose a | esser sentence.

Appel | ant next argues that he received ineffective
assi stance when counsel failed to object to the testinony of
Ceo Waford. Specifically, Ceo Waford (Appel |l ant’ s brother)

testified that Helen Hale (Appellant’s sister) called himafter

t he shooting and stated, “Sonebody shot Wlbur, | think Billy

4 Additionally, “had counsel introduced [nmitigating] evidence, the prosecution
m ght have introduced evidence in rebuttal, such as victiminpact testinony,

whi ch woul d have made the jury even [nore] likely to inpose the [maxi mum
sentence].” Hodge, 68 S.W3d at 343.
> Importantly, this strategy was successful. Appellant was not convicted of

nurder, as charged, but rather, he was convicted of the |esser-included
of fense of manslaughter. This is itself, in a sense, mtigation
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didit.” Brief of Appellant, p. 17. Appellant’s position is
untenable. W are not persuaded that he “was deprived of sone
substantial right which would justify the extraordinary relief”
requested. Foley, 17 S.W3d at 884 (citation omtted).

In light of the “strong presunption” |anguage of
Strickland, counsel’s failure to object was not unreasonabl e.
Counsel was concerned that excessive objections would irritate
the jury and believed that he could discredit Ceo Waford' s
testinony during cross-exam nation of the original speaker,

Hel en Hale. \While counsel nmay have m sjudged the situation, we
are unable to say that his performance was deficient. “A

def endant is not guaranteed errorless counsel, or counse

adj udged i neffective by hindsight, but counsel reasonably |ikely
to render and rendering reasonably effective assistance.”

McQueen v. Commonweal th, Ky., 949 S.W2d 70, 71 (1997)(citations

omtted). “It is not the function of this Court to usurp or

second guess counsel's trial strategy.” Baze v. Comonweal t h,

Ky., 23 S.W3d 619, 624 (2000). 1In this regard counsel’s
performance was not deficient.

Mor eover, the exclusion of this evidence woul d not
render a different outcone a reasonable possibility. Counsel,

in his cross-examnation of Hale, elicited testinony casting
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doubt upon the credibility of the statement nowin issue.® In
view of the Commonweal th’s other strong evidence establishing
Appel lant’s guilt, we cannot say that the testinony in question
contributed to the jury’s finding of guilt and certainly was not
so prejudicial as to underm ne confidence in the result of the
trial or to snatch “defeat fromthe hands of probable victory.”
Hai ght, 41 S.W3d at 441 (citation omtted).

In his fourth argunent Appellant clains he received
i neffective assistance when trial counsel failed to interview
potential w tnesses before trial. He contends that these
interviews woul d have reveal ed i nformati on regardi ng “Ws” and
ot her black nen allegedly involved, provided grounds for
i npeachnment of Cynthia Anderson’s testinony, and prevented
counsel from placing a damagi ng statenment before the jury.

Qur thorough exam nation of the record reveal s that
t hese contentions are without nmerit. For the reasons discussed
above, we do not find that counsel was ineffective when he chose
not to interview witnesses or otherw se investigate the alleged
i nvol venent of an unknown bl ack man or other black nmen whom
appel l ant al |l eged chased the victim Appellant has failed to
establish convincingly or otherw se persuade us that counsel’s

performance was deficient or that any errors caused counsel to

 Hale's testinony reveal ed that she was extrenely intoxicated on the evening
in question and that she did not renmenber nost of the evening s events,

i ncludi ng any statenment she nmade to C eo Waford inplicating defendant in the
shooting. Brief for Appellant, pp. 19-20.
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be so ineffective that defeat was snatched fromthe hands of
probable victory. Hi's argunents are conclusory, unsupported by
any evidence, and hence unpersuasive. |t may have been prudent
for counsel to thoroughly interview all potential w tnesses and
in some way nenorialize their statenents, but “a reasonable
investigation is not an investigation that the best crimna
defense lawyer in the world, blessed not only with unlimted
time and resources, but also with the benefit of hindsight would
conduct.” Foley, 17 S.W3d at 885. Counsel’s perfornmance was
not ineffective.

Appel I ant next contends that he received ineffective
assi stance when “counsel allowed the Conmonwealth to obtain a
two week continuance to prepare it’'s [sic] case, thus granting
t he Conmonweal th a tactical advantage, contrary to the
Appellant’s interests.” Brief for Appellant, p. 23.
Regardl ess of any all eged deficiency in perfornmance by counsel,
Appel l ant’ s assertion that the Commonweal th received a “tactical
windfall” as a result of the continuance is conpletely
unsupported by facts or Iaw. Again Appellant has not
established “convincingly” that he “was deprived of sone
substantial right which would justify the extraordinary relief”
requested. Foley, 17 S.W3d at 884.

Finally, Appellant argues that the cunul ative effect

of counsel’s errors rendered his assi stance i neffective. In
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McQueen, the court held that “defense counsel was not
ineffective as a result of cunulative error. In view of the fact
t hat the individual allegations have no nerit, they can have no
curmul ative value.” 721 S.W2d at 701 (enphasis added). Here,
as di scussed above, Appellant’s contentions that he received

i neffective assistance of counsel have no nerit; thus, their
cunmul ati ve effect cannot anmount to sane.

Based upon a review of all the evidence, we do not
find that the circuit court erred when it denied Appellant’s RCr
11.42 notion to vacate his conviction for mansl aughter in the
first degree.

For the foregoing reasons, the order of the Franklin

Circuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
WIlliamWaford, Pro Se Al bert B. Chandler, 111
Bur gi n, Kentucky Attorney General of Kentucky

Courtney J. Hi ghtower
Assi stant Attorney Cenera
Frankfort, Kentucky
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