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BAKER, JUDGE. Cedric Watkins appeals froma judgnent of the

Daviess Circuit Court sentencing himto ten years for

trafficking in a controll ed substance in the first degree and

being a persistent felony offender in the first degree follow ng

ajury trial. W affirm

In Septenber 2001, the Owensboro Police Depart nent

recei ved conpl ai nts about open-air drug dealing near a certain



| ow-i ncome apartnent conplex. In response, police officials in
the Street Crines Unit decided to conduct an operation invol ving
a controlled drug-buy utilizing a confidential informant.
Sergeant David Thonpson, the commandi ng officer of the Street
Crimes Unit, elicited the assistance of C A, who had worked
wi th Sgt. Thonpson on previous occasions, to act as a paid
confidential informant.

On the night of Septenber 28, 2001, Sgt. Thonpson and
O ficer Scott Norris nmet wwth C.A at a hotel parking |ot,
searched himfor drugs, installed a m crophone transmtter in
his truck, gave hima $20 bill to purchase the drugs, and
instructed himwhere to go. C A went to the housing conpl ex,
drove around for a few m nutes, and then parked near a refuse
dunpster. Sinmultaneously, nenbers of the Street Crines Unit
went to the area in two vehicles--one containing Sgt. Thonpson
and O ficers Brock Peterson and Ant hony Meadows, and a second
containing O ficers Scott Norris and Mark Powers. Sgt. Thonpson
had a receiving device that allowed himto nonitor and record
transm ssions fromthe m crophone transmtter. The first
vehi cl e contai ni ng Thonpson, Meadows, and Peterson was
positioned so that they could also visually observe C.A’s
actions.

As C.A circled the conplex, he saw Watkins on a

bi cycle. As soon as C. A stopped his truck at the dunpster,



Wat ki ns approached himand they engaged in a drug transaction.
Watkins offered to sell C A either two snall pieces or one

| arger piece of rock cocaine. C A opted for the single piece,
gave Watkins the $20 bill, and drove away. As soon as C A left
the immedi ate area, the police officers in both vehicles started
pursui ng Watkins. As the first vehicle approached Watkins, he
recogni zed O ficer Meadows and allegedly threw an object onto
the ground. When the officers were in the process of taking him
into custody, Watkins was still holding the $20 bill that he
received fromC A in his hand. Wen the second vehicle
arrived, Oficer Peterson told themthat Watkins had thrown
something. 1In a search of the area, O ficer Norris recovered a
brown paper napkin containing 6-7 pieces of rock cocaine on the
ground a few feet from WatKki ns.

Sgt. Thonpson met with C A at the designated neeting
pl ace, searched hi magain, and conducted a debriefing, which was
recorded. C. A gave Sgt. Thonpson the piece of rock cocaine
t hat he had purchased from Watkins. Watkins was arrested and
charged with trafficking in cocaine.

On Novenber 6, 2001, the Daviess County grand jury
i ndi cted Wat ki ns on one felony count of trafficking in a
control |l ed substance in the first degree (cocaine)(Kentucky
Revi sed Statute (KRS) 218A.1412) and for being a persistent

felony offender in the first degree (PFO I) (KRS 532.080). The



circuit court conducted a jury trial on March 26-27, 2002. The

W t nesses included, inter alia, Sgt. Thonpson, Oficers Norris,

Pet erson and Powers for the Commonweal th, and Watkins for the
defense. Watkins admitted selling C. A the cocai ne but
suggested that he had been entrapped and targeted by the police
inretaliation for his criticismof the police departnent in a
newspaper article. Defense counsel noved for a directed verdict
based in part on a defense of entrapnent at the close of the
Commonweal th’ s case, which was denied. The trial court
instructed the jury on first-degree trafficking in a controlled
substance (cocaine) with an entrapnent defense and first-degree
possession of a controlled substance. The jury returned a
guilty verdict on first-degree trafficking in a controlled
substance (cocaine) and PFO |l and recommended a sentence of ten
years. On May 13, 2002, the trial court entered a judgnent
sentencing Watkins to serve ten years’ inprisonnent for first-
degree trafficking in a controll ed substance (cocaine) and bei ng
a PFO I consistent wwth the jury's verdict. This appea
f ol | owned.

Wat ki ns rai ses two i ssues on appeal. First, he
chal l enges the trial court’s exclusion of certain evidence
of fered by the defense concerning C. A ’'s prior crimnal record.
During cross-exam nation of Sgt. Thonpson, defense counsel asked

hi m t hat whet her when he hired informants, he wanted persons who



woul d be believable as a witness in a trial. Sgt. Thonpson
responded affirmatively and said he perforned a background

i nvestigation of a potential informant’s crimnal history to
determ ne character and suitability. Wen asked what his

i nvestigation of C. A revealed, Sgt. Thonpson said he found only
“assaults.” Defense counsel then attenpted to question Sgt.
Thonpson about several prior charges involving C. A, and the
Commonweal t h obj ect ed.

The trial court conducted a hearing outside the
presence of the jury where defense counsel indicated that he
wanted to question Sgt. Thonpson and C A. for inpeachnent
pur poses about the follow ng aspects of C. A ’'s crimnal history:
(1) a 1995 m sdeneanor conviction for violation of an energency
protective order; (2) a 1995 charge for hindering prosecution
that was dism ssed; (3) a July 2000 m sdeneanor conviction for
fourth-degree assault; and (4) a pending charge for public
intoxication. The trial court sustained the Comonweal th’s
objection with respect to excluding reference to the first three
items, but it allowed defense counsel to question C. A during
his cross-exam nation as to the pending public intoxication
charge for purposes of denonstrating possible bias on the part

of CA . See, e.g., Bowing v. Commonwealth, Ky., 80 S.W3d

405, 411 (2002)(evidence of pending indictnment adm ssible to

show bias of witness in seeking favor of prosecutor though not



for inmpeachnment). Watkins contends that the evidence of C A’s
crimnal history was adm ssible to inpeach Sgt. Thonpson’'s
statenment concerning C.A 's credibility based on a crimna

hi story containing only “assaults.”?!

Kent ucky Rul e of Evidence (KRE) 611(b) sets forth the
general scope of cross-exam nation stating: “A witness may be
cross-exam ned on any matter relevant to any issue in the case,
including credibility. 1In the interest of justice, the tria
court may limt cross-exam nation with respect to matters not
testified to on direct examnation.” 1In addition, KRE 608
[imts attack of a witness’ character to general reputation
evi dence and KRE 609(a) limts attack of a witness’ credibility
by evidence of his crimnal history to felony convictions. See
al so KRE 404(a)(3)(referring to KRE 607, KRE 608, and KRE 609
with reference to adm ssibility of character evidence relating
to witnesses). Watkins asserts that the crimnal history
evi dence was not offered to question C A ’'s character, and these
rul es do not prohibit use of the evidence to inpeach Sgt.
Thonpson’s testinmony with respect to the thoroughness of his
research of C. A ’s background. This position is untenable and

di si ngenuous.

! wat ki ns appears to have abandoned any clai mof error by the
trial court concerning denial of his request to use the proffered
( FOOTNOTE CONTI NUED)



The issue of C.A’s crimnal history arose during
cross-exam nation of Sgt. Thonpson by defense counsel involving
C.A’'s credibility or believability as a witness in any
potential crimnal prosecution. This |line of questioning
clearly was intended to solicit information inplicating C A’s
character and credibility, which is generally limted to genera
reputation and not specific crimnal acts. Use of the
m sdeneanor convi ctions woul d have been inadnissible to i npeach
C. A during his cross-exam nati on under KRE 609(a), and the
def ense cannot introduce evidence of specific acts that woul d be
ot herwi se inadm ssible in questioning C.A indirectly through
guestioning of Sgt. Thonpson absent sone other valid basis other
t han i npeachnent or attack of C A 's credibility or character
for truthfulness. Although the rules of evidence do not
explicitly prohibit inpeachnent generally by evidence of
speci fic instances of conduct, the Kentucky Suprene Court has
stated that the principle prohibiting inpeachnment of a w tness
by “‘particular wongful acts’” is enbedded in CR 43.07 and case

law. See e.g., Tamme v. Commonweal th, Ky., 973 S.W2d 13, 29

(1998); Daugherty v. Kuhn's Big K Store, Ky. App., 663 S. W 2d

748 (1983). RCr 43.07 provides in relevant part:

evi dence during cross-exanination of C A



A wi tness may be inpeached by any party,

wi t hout regard to which party produced him
by contradictory evidence, . . . or by

evi dence that his general reputation for

unt rut hf ul ness renders hi m unworthy of
belief; but not by evidence of particular
wrongful acts, except that it nay be shown
by the exam nation of a witness, or record
of a judgnent, that he has been convicted of
a felony.

Wat ki ns’ argunent that C. A ’s crimnal record was
adm ssi ble to inpeach through contradictory evidence the
testimony of Sgt. Thonpson concerning his background search of
C.A is unavailing. This rationale violates the collatera
facts doctrine, which is well established in case |aw. See

Robert Lawson, The Kentucky Evi dence Law Handbook § 4.10 (3d ed.

1993); Eldred v. Commonweal th, Ky., 906 S.W2d 694, 705 (1994).

This doctrine prohibits inpeachnment by contradiction on facts

t hat have no i ndependent naterial relevance and require
extrinsic evidence. “‘A matter is considered collateral if the
matter itself is not relevant in the litigation to establish a
fact of consequence, i.e., not relevant for a purpose other than
mere contradiction of the in-court testinony of the witness.'”

Sinmmons v. Small, Ky. App., 986 S.W2d 452, 455 (1998)(quoting

United States v. Beauchanp, 986 F.2d 1, 4 (1% Gr. 1993)). The

pur pose of the doctrine against inpeachnment by contradiction on
collateral facts is to mnimze confusion for the fact-finder by

avoi ding proliferation of side issues. Simons, 986 S. W2d at



455 (quoting Lawson, 8§ 410 at 177); Baker Pool Co. v. Bennett,

411 S.W2d 335, 338 (1967). Wile it is not necessarily
determ native which party solicits the issue subject to

contradiction, see, e.g., Rowe v. Conmmonweal th, Ky. App., 50

S.W3d 216, 224 (2001), many courts recognize a stricter
standard where the testinony sought to be contradicted is
elicited on cross-exam nati on, as opposed to being vol unteered

on direct exam nation. See, e.g., United States v. Castillo,

181 F.3d 1129 (9'" Gir. 1999); 28 Charles A Wight and Victor J.

ol d, Federal Practice and Procedure, 8§ 6119 at 116-19 (1993).

This is based on the theory that a witness should not be
permtted to engage in perjury or mslead the jury and shield

hi msel f from i npeachnent by asserting the collateral fact
doctrine. On the other hand, opposing counsel may nanipul ate
guestions to trap an unwary witness into volunteering statenents
on cross-exam nation. “[A] party cannot delve into collatera
matters on its own initiative and then claima right to inpeach
that testinony with contradictory evidence. This would be *a
mere subterfuge to get before the jury evidence not otherw se

adm ssible.”” Jones v. Southern Pacific RR, 962 F.2d 447, 450

(5'" Gir. 1992)(quoting Taylor v. National Railroad Passenger

Corp., 920 F.2d 1372, 1376 (7'" Gir. 1990)). The courts
general |y have anal yzed i ssues of inpeachnment by contradiction

under the collateral facts doctrine under a bal ancing test



wei ghi ng the probative val ue against its prejudicial or harnful

ef fect under evidentiary rule 403. See, e.g. Simmobns, supra,;

Lawson, supra; cf. Castillo, supra. The standard of reviewis

whet her the trial court abused its discretion in either
admtting or denying inpeachnent by contradiction. Simons, 986
S.W2d at 455; Castillo, 181 F.3d at 1132. See al so KRE 611.
In the current case, the issue of C.A s crimna
record arose on cross-exam nation of Sgt. Thonpson by a |ine of
guestions specifically designed to elicit responses concerning
C.A’'s credibility and prior crimnal activity. Wether Sgt.
Thonpson conducted a background search of C. A 's crimna
hi story and the thoroughness of his search was not relevant to
the issue of Watkins' conduct. Additionally, C A ’s prior
convictions for violation of an enmergency protective order and
fourth-degree assault and the di sm ssal charge for hindering
prosecution were irrelevant to his conduct as a confidentia
informant participating in a controlled drug-buy. Furthernore,
the | aw recogni zes the significant effect of information on
prior crimnal activity by restricting its use as evidence,
specifically for m sdenmeanor offenses. Adm ssion of this
evi dence woul d have diverted the trial to extraneous issues
i nvol ving the extrinsic evidence on facts surrounding C A ’s
prior crimnal activity. Any mniml relevance of C A ’'s

crimnal record was outwei ghed by its prejudicial and harnf ul

10



effects. Under the circunstances, the information sought to be

i ntroduced by WAatkins to contradict Sgt. Thonpson' s testinony

was subject to exclusion under the collateral facts doctrine and

the trial court did not abuse its discretion by excluding it.
Wat ki ns al so challenges the trial court’s denial of

his nmotion for a directed verdict. Mre specifically, he

al l eges that the Commonweal th failed to satisfy its burden of

proof that he was not entrapped by the confidential infornmant.
Under KRS 505.010, a person is not guilty of an

of fense, when he was “induced or encouraged to engage in

[ proscri bed] conduct by a public servant or by a person acting

in cooperation with a public servant” and “at the time of the

i nducenent or encouragenent, he was not otherw se disposed to

engage in such conduct.” The entrapnent defense is not

avai lable if the public servant or person acting in cooperation

with the public servant “nmerely affords the defendant an

opportunity to commt an offense.” KRS 505.010(2)(a). See also

Johnson v. Commonweal th, Ky. App., 554 S.W2d 401 (1977). *“The

critical test is not the extent of the police participation in
pl anni ng and assisting in the crinme, but whether the defendant
was predi sposed to commt the crine regardl ess of any

encour agenment or inducenent on the part of the authorities.”

Commonweal th v. Sanders, Ky., 736 S.W2d 338, 340 (1987). As a

“def ense” under the penal code, once the defendant produces

11



enough evidence to create a doubt as to the defense, the burden

of proof shifts to the Commonweal th. Commonweal th v. Day, Ky.,

983 S.W2d 505, 508 (1999); KRS 500.070(3). Wth respect to
entrapnment, where the governnment has induced a person to violate
the law, the prosecution nmust prove beyond a reasonabl e doubt
that the defendant was predi sposed to commt the crimnal act
prior to first being approached by the governnent agents. Day,

983 S.W2d at 508 (citing Jacobson v. United States, 503 U. S.

540, 549, 112 S. Ct. 1535, 1540, 118 L.Ed2d 174 (1992)).

“Predi sposition . . . focuses upon whether the
def endant was an unwary innocent or, instead, an unwary crimna
who readily availed hinself of the opportunity to perpetuate the

crime.” Nathews v. United States, 485 U S. 58, 62, 108 S.Ct.

883, 99 L.Ed2d 54 (1988)(internal questions and citations
omtted). The courts have identified five factors relevant to
deternm ne whet her a defendant was predi sposed to conmt a crimne:
(1) the character or reputation of the defendant; (2) whether
the initial suggestion of crimnal activity was nade by the
governnent; (3) whether the defendant engaged in crimna
activity for a profit; (4) whether the defendant expressed
reluctance to commt the offense which was overcone by
governnment persecution; and (5) the nature of the inducenent or

per suasi on applied by the government. See, e.g., United States

v. Khalil, 279 F.3d 358, 365 (6'" Cir. 2002): United States v.

12



Thonmas, 134 F.3d 975, 978 (9'" Gir. 1998); United States v.

Sant i ago- Godi nez, 12 F.3d 722, 728 (7'" Cir. 1993). Although

none of these factors alone is determ native, the nost inportant
factor is whether the defendant exhibited a reluctance to conmt
the of fense that was overcone by governnent i nducenent.

Santi ago- Godi nez, 12 F.3d at 728; United States v. Skarie, 971

F.2d 317, 320 (9'" Cir. 1992); United States v. MlLernon, 746

F.2d 1098, 1113 (6'" Cir. 1984).
Wat ki ns rai ses the entrapnent issue in the context of

a directed verdict notion. |In Commonwealth v. Benham Ky., 816

S.W2d 186 (1991), the Kentucky Suprenme Court delineated the
standard for handling a crimnal defendant’s notion for directed
verdict as follows:

On notion for directed verdict, the
trial court nust draw all fair and
reasonabl e i nferences fromthe evidence in
favor of the Commonwealth. [|f the evidence
is sufficient to i nduce a reasonabl e doubt
that the defendant is guilty, a directed
verdi ct should not be given. For the
pur pose of ruling on the notion, the trial
court nust assune that the evidence for the
Comonweal th is true, but reserving to the
jury questions as to the credibility and
wei ght to be given to such testinony.

Id. at 187 (citing Commonwealth v. Sawhill, Ky., 660 S.W2d 3

(1983)). See also Norris v. Conmonweal th, Ky., 89 S.W3d 411,

416 (2002). A court nust be mndful of the rule that

“[c]lredibility and wei ght of the evidence are natters within the

13



excl usive province of the jury.” Conmonwealth v. Smith, Ky., 5

S.W3d 126, 129 (1999)(citations omtted). Jurors are free to
bel i eve parts and disbelieve other parts of the evidence
including the testinony of each witness. |d. The standard for
appel late review of a denial of a notion for directed verdi ct
all eging insufficient evidence dictates that if under the

evi dence as a whole it would not be clearly unreasonable for a
jury to find the defendant guilty, he is not entitled to a

directed verdict of acquittal. Benham 816 S.W2d at 187,

Hol br ooks v. Conmmonweal th, Ky., 85 S.W3d 563, 569 (2002).

In order to obtain a directed verdict and di sm ssal as
a matter of | aw based on entrapnent, a defendant nust establish
“undi sput ed” evi dence denonstrating a “patently clear” absence

of predisposition. United States v. Harris, 9 F.3d 493, 498 (6'"

Cir. 1993); United States v. Tucker, 28 F.3d 1420, 1428-29 (6'"

Cir. 1994). In determ ning whether the evidence was
insufficient to establish predisposition, a review ng court nust
view the evidence in the light nost favorable to the prosecution
and resolve all reasonable inferences inits favor, and cannot
choose between conflicting testinony or nmake credibility

determ nations. United States v. Barger, 931 F.2d 359, 366 (6'"

Cir. 1991); United States v. Silva, 846 F.2d 352, 355 (6'" Cir.

1988). The question of entrapnment is a factual issue generally

left to a jury to decide. See Mathews, 485 U. S. at 63, 108

14



S.Ct. at 886; Barger, 931 F.2d at 366. See al so Day, 983 S. W 2d

at 588.

The evi dence indicated that Watkins approached C. A.’s
vehicle shortly after C A parked near a dunpster in the housing
conplex. Both C.A and Oficer Patterson testified that Watkins
made the initial contact asking C. A what he wanted. Watkins
testified that C. A spoke first asking for “a 20,” referring to
$20 worth of drugs. The audiotape of the transaction reveal ed
that Watkins asked C.A if he was a policeman and then
negotiated with C. A over the sale of one |large or two small
pi eces of rock cocaine. Oficers Thonpson and Peterson stated
t hat when Wat ki ns recogni zed the police officers approach him
after the transaction, he threw an itemthat was later retrieved
and found to contain 6-7 pieces of cocaine. Although WtKkins
denied throwi ng any item and deni ed ownership of the brown
napkin, it was recovered a few feet fromhimand in the area
pointed out to Oficer Norris by Oficer Peterson. Furthernore,
on the audi otape of the debriefing of C.A by Sgt. Thonpson
shortly after the controlled drug-buy, C A stated that Watkins
had taken the pieces of cocaine offered himfroma sinmlar brown
napkin. Finally, Watkins still had the $20 bill received from
C.A in his hand when arrested by the police.

Anal ysis of the five factors establishes sufficient

evidence to withstand a directed verdict notion. The

15



Commonweal th did not attenpt to offer evidence of WAtkins’
character or reputation. There was testinony that Watkins nmade
the initial contact, albeit disputed by Watkins. Credibility,
however, is reserved for the jury. Watkins conceded selling the
drugs for profit, and his attenpt to aneliorate this fact by
all eging he was nerely trying to acquire additional funds to
purchase drugs for his own use is virtually irrel evant.
Watkins’ only reluctant in selling the drugs was his fear that
C.A was a police officer and he freely engaged in negotiations
wi t hout repeated or strong persuasion fromC. A Finally, the
nature of the inducenent or persuasion supplied by the
government was not unusual but rather a relatively paltry sum of
$20. Watkins mischaracterizes the analysis in asserting the
charge shoul d have been di sm ssed “because the evidence strongly
supports an entrapnment by [C.A].” Viewing the evidence in the
I ight nost favorable to the Commonweal t h, Wat ki ns obviously did
not show undi sputed evi dence denonstrating a patently clear
absence of predisposition. Accordingly, the trial court
properly submtted the question of entrapnment to the jury and
denyi ng Watkins’ request for a directed verdict.

For the foregoing reasons, we affirmthe judgnent of

the Daviess Circuit Court.
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ALL CONCUR.
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