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COvBS, JUDGE. The appellant, Vincent Andrew Mason (Mason),
appeals froman order of the Jefferson Grcuit Court of Apri

24, 2002, that granted in part and denied in part his notion to
suppress evidence. On appeal, Mason argues that the circuit
court erred when it failed to suppress all the evidence at issue
after finding that the police officer had no consent either to

enter or to search Mason’'s hone. After our review of this case,



we conclude that the trial court’s careful analysis of this
matter was correct. Therefore, we affirm

In the early norning hours of Decenber 1, 2000, the
Jefferson County Police discovered an abandoned vehicle that had
left the street and had run over at |east one mail box. It cane
torest in a front yard at 8806 Bost Lane in Jefferson County.
Wil e investigating the apparent accident, the police |earned
froma w tness that an unidentified person had exited the
wr ecked vehicle and headed toward Maple Creek Drive. The police
found docunents in the vehicle containing his address as 8808
Mapl e Creek Drive, and they proceeded to that |ocation to
guestion Mason. \When they arrived, Kelly Dean Blair (Blair)
answered the door. Blair owned the honme and identified hinself
as Mason’s roonmmate.

The events that followed and led to Mason’s arrest
were the subject nmatter of testinony presented at his
suppression hearing. That hearing was held on March 11, 2002,
following Mason’s indictnment by a Jefferson County G and Jury on
five counts: (1) Operating a Mdtor Vehicle under the Influence
of Intoxicants; (2) Criminal Mschief I; (3) Tanpering with
Physi cal Evidence; (4) Operating a Motor Vehicle Wile License
I s Revoked or Suspended for Driving under the Influence; and (5)

Failure to Stop and Render Aid.



At the suppression hearing, Oficer daser testified
that it was very cold that night and that he asked Blair if he
could cone in fromthe cold. He testified that Blair stepped
back w thout a word and let himenter. However, Blair testified
to the contrary: that he did not consent to (G aser’s entering
t he hone.

After entering the house but while remai ning near the
door, d aser saw a set of keys lying on the kitchen counter,
which was visible fromhis location. Wile (Gaser waited, Blair
went to a bedroom and spoke with Mason. Mason soon cane out to
neet d aser, and G aser imedi ately detected the distinctive
odor of airbag powder and of al cohol; he observed that Mason
appeared to be inebriated. daser then arrested him

d aser testified that Mason was barefoot and was
wearing only a T-shirt and sweat pants at the tinme. He needed
shoes, which were in his bedroom Since Mason was al ready under
arrest, d aser acconpanied himto the bedroomto get his shoes
and a jacket. While in Mason’s bedroom d aser testified that
he noticed a hei ghtened odor of airbag powder. He shined his
flashlight on a jacket lying on the floor and noticed a sparkle
characteristic of airbag powder. He picked up the jacket, which
snelled strongly of airbag powder. At this point, Gaser did

not claimthe jacket as evidence but allowed Mason to wear it to



jail. daser also took the keys fromthe kitchen counter after
Bl ai r deni ed ownership of them

Mason noved to suppress both the arrest and all the
evi dence seized as fruits of an illegal, warrantl ess search.
The Comonweal t h argued excl usively on the consent exception to
the warrant requirenment, contending that a valid consent for
G aser’s presence in the house had never been given. In its
order of April 24, 2002, the Jefferson Grcuit Court agreed that
d aser may have | acked consent to enter Blair’s hone initially.
Accordingly, the court suppressed the keys as evi dence since
G aser arguably discovered themwhile allegedly present
unlawfully in Blair’s house. However, the court concl uded t hat
@ aser had probabl e cause to arrest Mason based upon his
observations of Mason inside the hone, the odor of airbag
powder, and Mason’s inebriated condition. Mreover, it held
that the jacket was al so admi ssible since Gaser sawit in plain
view incident to a lawful arrest — another notable exception to
the warrant requirenent. Subsequently, Mason entered a

condi tional plea pursuant to North Carolina v. Aford, 400 U. S.

25, 91 S. . 160, 27 L.Ed.2d 162 (1970), reserving the
suppression issue for appeal to this Court.

Mason argues on appeal that the trial erred in failing
to suppress all the evidence after it found that G aser | acked

consent to enter the house in the first instance. He cont ends



that but for an illegal entry, d aser would not have been able
to observe Mason and to detect the odor of airbag powder and
al cohol. Thus, d aser would not have arrested Mason.

It is true that in order for a warrantless search and
seizure to be valid, a police officer nust be in a place where

he has a legal right to be. Jdoar v. Commonweal th, Ky. App.,

679 S.W2d 827 (1984). Mason enphasi zes that the court found
that G aser did not receive consent to enter the hone; thus,

when he entered, he was in a place where he had no | egal right
to be, a fact that Mason contends tainted both the arrest and

all items of evidence seized. Howard v. Commobnweal th, Ky. App.,

558 S.W2d 643 (1977).

After reviewing the order entered by the trial court,
we note that it scrupul ously exercised an abundance of caution
by holding in favor of Mason with respect to the contradictory
testinmony offered by Blair and Oficer 3 aser as to consent to
the initial entry by Qaser. It entered a finding that consent
had not been given. Accordingly, it suppressed the keys as
evi dence because d aser first observed them whil e standi ng by
the front door waiting for Mason to appear.

Then the dynam cs of the situation began to change.
Regardl ess of the arguable, disputed issue of consent, Mason
came out voluntarily to neet with d aser rather than renaining

in his room |In electing to appear and to cooperate in an
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interviewwith a police officer, Mason effectively consented to
bei ng observed by G aser. Neither the Commonweal th, Mason, nor
the order of the trial court has alluded to a fact that we find
significant: docunents clearly bearing Mason’s identity in a
wrecked vehicle littered with containers enptied of al cohol.
Those docunents under those circunmstances gave G aser the

requi site probabl e cause to proceed to Mason’s house. Consent
as to original entry notw thstanding, daser legitinately
conversed with and observed Mason when Mason voluntarily cane
forth to neet with him Mason’s appearance of inebriation, the
snel |l of alcohol, and the odor of the powder associated with
airbags all validated the arrest that followed. W agree with
the analysis of the trial court as to the sequence of events:

Despite the fact that the Commonweal th
has not met its burden of proving Blair’s
consent it is worth noting that once inside
the house 3 aser did not performa search in
the traditional sense of the word. Every
i ndi cati on suggests that d aser waited by
t he door and observed only those things in
plain sight. He did not rummage through
drawers or closets nor did he wal k through
t he house and | ook for Mason. Instead, it
was Mason who approached G aser. Mason
could have refused to neet with daser. He
could have told Blair to tell daser to
| eave. Instead Mason got cl ose enough to
A aser for Gaser to snell the air bag
powder and to suspect that he was
intoxicated. At this point, given all the
ci rcunst ances, d aser had probabl e cause to
arrest Mason. Order of April 24, 2002, p.A4.



Mason particularly argues that the court should have
suppressed the jacket since daser took it froman area outside

the i medi ate area of the arrest. He relies on Commonweal th v.

Elliott, Ky. App., 714 S.W2d 494 (1986), in support of this
contention. |In Elliott, a parole officer arrested Elliott, a
par ol ee, who needed proper attire before being transported to
jail. The parole officer entered the bedroomalone to retrieve
clothes for Elliott. Wile in the bedroom the parole officer
saw illegal drugs in plain view This Court held that the
of ficer had inproperly entered a room outside the scope of
Elliott’s control; therefore, the plain view exception to the
warrant requirenent accordingly did not apply because the
officer was not in a place where he had a | egal right to be when
he observed the illegal itens that he seized. |d.

W believe that the Conmonweal th has correctly
di stinguished Elliott fromthe circunstances of this case.
Mason needed shoes and a jacket; he was already under arrest.
G aser did not proceed alone to the bedroom but nerely
acconpani ed Mason. Thus, the surrounding prem ses remained in
the area inmmediately within Mason’s control while Oficer d aser
properly acconpanied himto insure that he would not escape.
While he was legally in Mason's bedroomincident to the arrest,
d aser snelled and observed the jacket in keeping with the plain

vi ew exception to the warrant requirenent. Cark v.
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Commonweal th, Ky. App., 868 S.W2d 101 (1996). W find no error

inthe court’s ruling not to suppress the jacket as evidence.
The Conmonweal th argued in the alternative that the

j acket shoul d have been deened admi ssi bl e pursuant to yet

anot her exception to the warrant requirenent, the inevitable

di scovery rule first announced in Nix v. WIllians, 467 U S. 431,

104 S.Ct. 2501, 81 L.Ed.2d 377 (1984). N Xx held that evidence
i nproperly obtai ned shoul d nonet hel ess be adnmissible if it were
inevitable that it would ultimately be di scovered by | awf ul
means. W agree with the Commonweal th that the inevitable

di scovery rule applies in this case as an additional ground to
val idate the admi ssibility of the jacket.

Even if G aser had remained outside in the cold, Mson
was conmng to neet himafter being sumoned from bed by his
roommate -— whether inside the door or outside. The snells of
ai rbag powder and al cohol, the appearance of inebriation,
coupled with the docunents in the car |inking Mason to the
accident, all would have induced (G aser to arrest Mason. The
trip to the bedroomfor shoes and a jacket would inevitably have
followed the arrest prior to going to the police station. Thus,
@ aser very likely would have been led to the plain view of the
j acket even if he had waited outside the door for Mason. This

alternative basis further bolsters the propriety of the ruling



of the trial court to allow the jacket to be adnmtted into
evi dence.

W affirmthe order of the Jefferson Crcuit Court of
April 24, 2002.

GUI DUGLI, JUDGE, CONCURS IN RESULT ONLY.

SCHRODER, JUDGE, CONCURS.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE

John M Longneyer Al bert B. Chandler 11

Loui svill e, Kentucky Attorney Ceneral for Kentucky
Nyra Shi el ds

Assi stant Attorney Genera
Frankfort, Kentucky



