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BEFORE: JOHNSON, SCHRODER, AND TACKETT, JUDGES.

TACKETT, JUDGE: Ersuline Wathers (Wathers) petitions for
review from an opi nion of the Wrkers’ Conpensation Board
(Board) which affirnmed an opinion and order of the

Adm ni strative Law Judge (ALJ) dism ssing Wathers’ application
for workers’ conpensation benefits on the basis that the
application failed to conply with the two-year statute of
[imtations period as prescribed by Kentucky Revised Statutes

(KRS) 342.185. Because the application was filed outside of the



two-year limtations period and there were no circunstances
whi ch woul d have tolled the running of the statute of
l[imtations, we affirm

Weat hers began working as a sal esman for Town &
Country Ford (Town & Country) in 1990. On Sunday, April 26,
1998, Weat hers attended church with his brother, Sidney Wathers
(Sidney). Weathers drove a Ford Taurus deno car supplied by
Town & Country. Sidney had previously purchased vehicles from
Town & Country and was interested in buying a car for his wfe.
As a result, it was decided that Sidney, who lived directly
across the street from Wathers, would drive the Taurus home
fromthe church services for the purpose of test-driving the
vehi cl e.

Wth Sidney at the wheel, as the Taurus was stopped at
an intersection, it was struck frombehind by a third party.
Weat hers did not experience any pain at the tine of the
accident, and went to work the follow ng day at which tine he
informed Town & Country of the accident. Wathers acknow edges
that he did not inform Town and Country that he was injured in
the accident at this tine. Wathers testified that he began to
feel stiff but continued to work throughout the week. It was
not until the follow ng Saturday that he felt pain and weakness
in his back legs. Wathers stated that the next Monday his |egs

coll apsed and that it was at that tine he first sought nedica



treatment. Weathers alleges that when he first began to
experience pain he informed Towmn & Country that the pain was
related to the accident and that he was going to seek nedica
attention.

Weat hers eventual |y underwent a nunber of surgica
procedures. Wathers' private insurance carrier paid all of his
nmedi cal expenses. Wathers signed up for and was awar ded Soci al
Security disability benefits, and al so received short-term and
long-termdisability benefits through Town & Country from a
private disability insurance policy.

On April 28, 2000, Weathers filed an application for
wor kers’ conpensation benefits. A hearing on the claimwas held
on Cctober 23, 2001. Wth regard to the hearing, of particular
significance is a hearing exhibit of Wathers’ application to a
private insurance carrier for short-termdisability benefits
whi ch was conpl eted shortly after the accident. Two sections of
the application indicate that the cause of the disability is
“il1lness,” and in another section the application indicates that
Weathers is not receiving or eligible for workers’ conpensation
benefits.

On May 17, 2002, the ALJ issued an opinion and order
di smi ssing the application on the basis that the application for
benefits was not filed within the two-year statute of

[imtations period as provided by Kentucky Revised Statute (KRS)



342.185. Wathers then appealed to the Board. On Novenber 27,
2002, the Board entered an order affirmng the ALJ s dism ssa
of the application. This petition for review foll owed.

The Iimtations period statute, KRS 342.185(1),
provides, in relevant part, as follows:

[Nl o proceedi ng under this chapter for
conpensation for an injury or death shall be
mai nt ai ned unl ess a notice of the accident
shal |l have been given to the enpl oyer as
soon as practicable after the happening

t hereof and unl ess an application for

adj ustnment of claimfor conpensation with
respect to the injury shall have been nade
wth the departnent within two (2) years
after the date of the accident, or in case
of death, wthin tw (2) years after the
deat h, whether or not a claimhas been nade
by the enpl oyee hinself for conpensation.
The notice and the claimmy be given or
made by any person claimng to be entitled
to conmpensation or by soneone in his behalf.
I f payments of incone benefits have been
made, the filing of an application for
adjustnment of claimw th the departnent
within the period shall not be required, but
shal | becone requisite within two (2) years
foll owi ng the suspensi on of paynents or
wthin two (2) years of the date of the
acci dent, whichever is later. (Enphasis
added) .

On appeal, Weat hers acknow edges that he did not file
his application for benefits within the two-year linmtations

period. However, citing to Galownia v. Starlink Satellites,

Case No. 2001- CA-002686-WC, an Opinion rendered by this Court on
August 2, 2002, and designated to be published, Wathers

contends that the Iimtations period was tolled on the basis



that Town & Country did not conply with KRS 342.038(1) and/or
KRS 342.040(1). W note that while the Gl ownia Opi ni on was
designated to be published, the case is currently pending before
the Suprenme Court, and, as the August 2, 2002, Opinion is not
final, it was inproper for Wathers to cite Gal owni a as

controlling authority. Kohler v. Transportation Cabinet, Ky.

App., 944 S.W2d 146, 147 (1997). In light of this we wl]l
construe Weathers’ argunent as limted to the contention that
the statute of limtations was tolled because Town & Country
failed to conply with KRS 342.038(1) and KRS 342.040(1).

The first statute relied upon by Wathers, KRS

342.038(1) provides, in relevant part, as foll ows:

(1) Every enployer subject to this chapter
shal |l keep a record of all injuries, fatal
or otherw se, received by his enpl oyees in
the course of their enploynment. W=thin one
(1) week after the occurrence and know edge,
as provided in KRS 342.185 to 342.200,* of an
injury to an enpl oyee causing his absence
fromwork for nore than one (1) day, a
report thereof shall be nade to the
departnent in the manner directed by the
comm ssi oner through adm nistrative

regul ations.... (Enphasis added.)

! KRS 342.185 to KRS 342.200, anmpng ot her things, requires an enployee to give
noti ce of an accident as soon as practicable after the happening thereof (KRS
342.185); requires an enployee to give notice of an accident and workers
conpensation claimin witing (KRS 342.190); and provides that failure to
give notice or delay in giving notice shall not be a bar to aclaimif it is
shown that the enployer had know edge of the injury or that the delay or
failure to give notice was occasi oned by nmi stake or other reasonabl e cause
(KRS 342. 200).



The second statute relied upon by Wathers, KRS
342.040(1), provides in relevant part, as follows:

(1) . . . If the enployer's insurance
carrier or other party responsible for the
paynment of workers' conpensation benefits
should termnate or fail to make paynents
when due, that party shall notify the

conmi ssioner of the term nation or failure
to make paynents and the comm ssioner shall
in witing, advise the enpl oyee or known
dependent of right to prosecute a claim
under this chapter. (Enphasis added.)

Several cases have considered the issue of whether the
statue of limtations is tolled if the enployer fails to conply
with the reporting requirenents contained in KRS 342.038(1) and
KRS 342.040(1). As a prelimnary matter we will briefly review
t hose.

In Gty of Frankfort v. Rogers, Ky. App., 765 S. W 2d

579 (1988), the enployer failed to conply with the provision of
KRS 342.040(1) which requires the enployer to notify the Board
if it stops making voluntary paynents to an injured worker,

t hereby preventing the Board fromfulfilling its obligation of
notifying the worker of his right to prosecute a workers’
conpensation cl ai magai nst the enployer. The decision held that
an enpl oyer cannot blatantly disregard its statutory obligation
under KRS 342.040 and thereby manufacture the defense of

limtati ons under KRS 342.185.



In Newberg v. Hudson, Ky., 838 S.W2d 384 (1992), the

case primarily relied upon by the ALJ, the enpl oyee suffered a
wor k-related injury on Cctober 28, 1985, but did not mss his
first day of work as a result of the injury until Novenber 19,
1985, and did not m ss nore than one day of work until Decenber
1985. After the claimant began m ssing work, the enployer’s
per sonnel coordi nator gave the claimant a formto conplete for
weekl y sickness paynents under conpany policy. The form
requested that the enployee indicate whether a work-rel ated
acci dent caused the work absence and, if so, requested a
description of the accident. The enployee left the applicable
spaces bl ank. The claimant did not file his claimfor benefits
until Novenber 23, 1987. The Suprenme Court held that where
there is no evidence that the enpl oyer’s nonconpliance with the
notice provisions was in bad faith, and there is evidence of a
good-faith attenpt by the enployer to ascertain the reason
behi nd an enpl oyee’s absence fromwork, then the statute of
[imtations is not tolled.

In Ingersoll-Rand Co. v. Wittaker, Ky. App., 883

S.W2d 514 (1994), there was a copy of a formin the enployer's
file which, arguably, indicated that the enployer had intended
to notify the Board of its term nation of voluntary paynents;

however, the notification was, inexplicably, never sent to the

Board as required by KRS 342.040(1). The enpl oyer argued that



because it did not manufacture the |imtations defense and did
not blatantly disregard its statutory obligation to notify the
Board, it should not be denied the defense. The Court disagreed
and held that, regardl ess of proof of enployer m sconduct, an
enpl oyer's unexplained failure to file a notification with the
Board precludes the enpl oyer fromasserting a linmtations
defense. The court reasoned that notification is an affirmative
duty on the part of the enployer, and that it would be
unreasonabl e to expect the injured worker to bear the
consequences of such error since it was in no way his fault that
the notification requirenment was not net.

In Colt Managenent Co. v. Carter, Ky. App., 907 S. W 2d

169 (1995), the enployer was not allowed to plead a statute of
[imtations defense after having failed to notify the Board
pursuant to KRS 342.040(1) that it had stopped payi ng voluntary
i ncome benefits, and the Board did not know to advise the worker
of his rights. In addition, the decision distinguished Newberg

v. Hudson, supra, and expressly rejected the enployer's argunent

that it was not barred fromasserting a limtations defense
since there was no proof that it acted in bad faith. The
decision held that it is not necessary that it be established
t hat the enployer acted in bad faith for the enployer to be

precluded fromraising a statute of limtations defense, as it



nmust nerely be shown that such failure could not be attributed
to the worker.

In H E. Neumann Conpany v. Lee, Ky., 975 S.W2d 917

(1998), the claimant alleged that he suffered a work-rel ated
heart attack as a result of becom ng overcone by funes while
using a cleaning solution. After being released fromthe

hospi tal havi ng undergone quadrupl e bypass surgery, the enpl oyee
testified that he called the enployer’s office to see why his
medi cal bills were not being paid and was inforned that he had
to fill out a workers’ conpensation form The enpl oyee filled
out a formstating that the basis of his clai mwas work-rel ated
and that he had m ssed fifty days of work at the tinme the form
was sent to his enployer. The enployer then sent the formto
its insurance carrier. The claimnt received no response from
t he enpl oyer and the enployer failed to submt the first report
of injury with the Board as required by KRS 342.038(1) and al so
failed to notify the Board as required by KRS 342.040(1) that it
woul d not pay benefits in response to the claimant’s
notification of a work-related disability. The Suprene Court

hel d that unlike the situation in Newberg v. Hudson, supra, the

record reflected that the claimant m ssed nore than seven (7)
days work imedi ately after the occurrence of the alleged injury
and that the claimant notified the enployer of his injury and

his belief that it was work-related. The Suprene Court noted



that at that point the enployer was under a duty to notify the
Board pursuant to KRS 342.038(1) and KRS 342.040(1). The
Supreme Court noted that the failure of the enployer to satisfy
the statutory notification requirenent acted to toll the statute
of limtations by estopping the enployer fromprevailing on the
statute of limtations defense inasnuch as the claimant was
never notified by the Board regarding his rights and the tine
frame in which he nust act.

Finally, inJ &V Coal Co. v. Hall, 62 S.W3d 392

(2001), the enployee was injured in April 1997 and filed his
claimin May 1999. Follow ng the accident the enpl oyee inforned
his shift supervisor about the accident but continued working in
pain for approxi mately three weeks before advising his enpl oyer
that he would require nedical treatnment. The enployee did mss
work as result of injuries sustained in the accident thereby
triggering the notification provisions of KRS 342.038(1);
however, he did not mss a sufficient nunber of days to trigger
entitlement to tenporary benefits under KRS 342.040(1).
Therefore, the “termnat[ion] or fail[ure] to make paynents when

due” provision of KRS 342.040(1) was never triggered and,
consequently, the notification provisions of KRS 342.040(1) were
never triggered either. The Suprenme Court noted that even

t hough the enployer did not conply with the notification

provi si ons of KRS 342.038(1), since the enployee never qualified

10



for tenporary inconme benefit paynents under KRS 342.040(1), even

if the enployer had conplied with the reporting requirenents of

KRS 342.038(1), the enployee would not have qualified for

notification under KRS 342.040(1). The Suprene Court noted that

under these circunstances the statute of limtations was not
tol |l ed.

In consideration of the foregoing case authorities,
are persuaded that the AL)' s analysis of the present case is
correct:

Fromthe facts of the case at bar, the

Adm ni strative Law Judge nust find that the
situation is nore akin to the situation
descri bed in Newburg v. Hudson, supra. From
the facts it can be ascertained that the
Plaintiff returned to work imedi ately after
t he acci dent and worked for another one (1)
week before he testified that his | egs

coll apsed. The Plaintiff testified in fact
at the formal hearing that at no time did he
ever fill out any type of accident report or
i ncident report with the Defendant/ Enpl oyer.
Medi cal reports reviewed by Dr. Col dman
reflect that the Plaintiff had been treated
in the past for polyarthritis in the hands,
back and hip, rheumatoid arthritis, and

di abeti c pol yneuropathy. Although the
record reflects that the Plaintiff testified
at the formal hearing that he did informthe
peopl e at the deal ership including M.
Butler, M. Meredith, as well as Ray
Buchanan, that his brother was test driving
the car at the tine of the accident, section
2 of a short termdisability application
marked as “Exhibit 2" to the formal hearing
testinony which was to be filled out by the
Plaintiff and was in fact signed by the
Plaintiff and dated May 20, 1998,

approxi mately twenty-four (24) days after

11

we



the alleged injury date indicated that the
Plaintiff’s accident or illness was not

wor k-rel ated nor was he receiving or
eligible to receive workers’ conpensation
benefits. Moreover, although it appears
fromthe record that the application was
filed two days after the applicable statute
of limtations would have run, there is no
all egation that the anniversary date was
such that woul d have extended the statute of
limtations by two days. The Adm nistrative
Law Judge mnust, therefore, dismss the
Plaintiff’s claimfor occupationa
disability benefits on statute of
[imtations grounds based on Newberg v.
Hudson, supra, inasnmuch as the

Adm ni strative Law Judge finds that at al
times there has been no indication that the
Def endant / Enpl oyer has acted in any other
way than in good faith. Based on this fact,
all other issues are hereby deenmed noot.

The fact-finder, the ALJ, rather than the review ng
court, has the sole discretion to determ ne the weight,
credibility, quality, character, and substance of evidence and

the inference to be drawn from the evi dence. Par anount Foods,

Inc. v. Burkhardt, Ky., 695 S.W2d 418, 419 (1985). The ALJ has

the discretion to choose whom and what to believe. Addington

Resources, Inc. v. Perkins, Ky. App., 947 S.W2d 421, 422

(1997). The ALJ may reject any testinony and believe or
di sbel i eve various parts of the evidence, regardl ess of whether
it cane fromthe sanme witness or the sanme adversary party's

total proof. Caudill v. Ml oney's D scount Stores, Ky., 560

S.W2d 15, 16 (1977). Although a party nmay note evi dence which

woul d have supported a conclusion contrary to the ALJ's

12



deci sion, such evidence is not an adequate basis for reversal on

appeal . McCO oud v. Beth-El khorn Corp., Ky., 514 S.W2d 46

(1974).

Where the decision of the fact-finder is in opposition
to the party with the burden of proof, that party bears the
addi ti onal burden on appeal of showi ng that the evidence was so
overwhelmng it conpelled a finding in his favor and that no
reasonabl e person could have failed to be persuaded by it.

Mosely v. Ford Motor Co., Ky. App., 968 S.W2d 675, 678 (1998).

In such cases, the issue on appeal is whether the evidence

conpels a finding in his favor. Paranmount Foods at 419; Dani el

v. Arnto Steel Co., L.P., Ky. App., 913 S.W2d 797, 800 (1995).

To be conpelling, evidence nust be so overwhel m ng that no
reasonabl e person could reach the sane conclusion as the ALJ.

REO Mechani cal v. Barnes, Ky. App., 691 S.W2d 224, 226 (1985).

The factual findings of the ALJ are supported by
substanti al evidence, and we agree with the ALJ that the facts

in this case are nost consistent with Newberg v. Hudson, supra.

Under the facts and controlling authorities, the evidence is not
so overwhelmng as to conpel a finding in favor of Wathers. It
is evident that the reporting requirenents of KRS 342.038(1) and
KRS 342.040(1) were never triggered. W agree with the

concl usi on of the Board:

13



Here, the ALJ was not convi nced Wat hers had
ever indicated to Town & Country that he
considered this to be a work-related injury
until after he filed his application two
years and two days follow ng the all eged
injury. The record contained substantia

evi dence to support such a finding.

Weat hers acknow edged in his deposition that
when he returned to work and infornmed Town &
County there had been an accident, he did
not state he was injured. It is apparent
fromthe record that Wathers never
attenpted to have the workers’ conpensation
carrier pay any of his nedical bills for the
mul ti ple surgeries and injections and nade
no effort prior [sic] to file the claim
seek tenporary total disability or other

i ncone benefits. Fromthese actions as well
as the statenents on the short term

di sability application that his conplaints
were the result of an illness rather than an
injury, the ALJ could reasonably concl ude
any assertion after filing the claimthat
Weat hers had reported a work-rel ated
condition |lacks credibility and were
conpatible with a scenari o of Wathers not
havi ng reported the work injury. At no
poi nt has Weat hers indicated a belief that

t he paynment of short termand |ong term
disability was in |lieu of workers’
conpensati on benefits. Wathers has sinply
failed to offer credible evidence that he
reported his condition to Town & Country as
a condition related to a work injury. Since
the ALJ concluded Town & Country was not
aware that Wathers was asserting a work-
related injury until nore than two years
after the date of the injury, the ALJ
correctly found the claimbarred by the
statute of limtations. Each case cited by
Weat hers in his appeal deals with an

i nstance in which the enployer knew of an
alleged injury and failed to conply with KRS
342. 038 and/or 342.040. Thus, none of those
deci sions are applicable to the facts as
determ ned by the ALJ.

14



When review ng decisions of the Board, our function is
to correct the Board only where we perceive that the Board "has
over | ooked or m sconstrued controlling statutes or precedent, or
commtted an error in assessing the evidence so flagrant as to

cause gross injustice.” Wstern Baptist Hosp. v. Kelly, Ky.,

827 S.W2d 685, 687-688 (1992). In this case, the Board has not
over | ooked or m sconstrued controlling statutes or precedent or
commtted an error in assessing the evidence so flagrant as to
cause gross injustice."”

For the foregoing reasons the opinion of the Wrkers:
Conpensation Board is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE, TOMWN &

COUNTRY FORD

Edward A. Mayer

Loui svill e, Kentucky David C. Trinble
Lexi ngt on, Kent ucky
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