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COVBS, JUDGE. Charles Pierce appeals froma final decree of the
Kenton Circuit Court that divided the parties’ marital debt and

ordered himto pay child support, maintenance, and the costs of

private school tuition for their daughter, Kierra. Pierce also

appeal s a subsequent order that denied his request to term nate

mai nt enance. The appeal s have been consolidated. W affirm as

t o both.



Charles and Kindra Pierce were married on Novenber 17,
1989. They separated in Decenber 1999 and were divorced by a
decree entered on January 19, 2001. They reached a settl enent
with respect to the custody of their only child and the
distribution of their personal property -- both marital and
nonmarital. There was no real property to divide. However,
they were unable to agree as to issues of child support, marital
debt, maintenance, or attorney’s fees.

Foll ow ng a hearing, the trial court found that
Charles earns slightly [ ess than $41, 000. 00 per year while
Ki ndra, who does not have a hi gh-school diplom, earns just over
hal f that anmount per year. The terns of the divorce decree
provi ded that Charles would pay $94.00 per week to Kindra as
support for their mnor daughter, Kierra. In addition,
begi nning with the 2000- 2001 school year, Charles was ordered to
pay one-half of Kierra' s nonthly parochial school tuition and
ot her school costs. Nearly all of the marital debts (totalling
nore than $15, 000. 00) were either assigned to or assunmed by
Charl es, and he was ordered to pay nai ntenance to Kindra (on a
sliding scale) for a period of four years. Finally, Charles was
ordered to pay the sum of $1,000.00 as a partial paynment of
Kindra's attorney’'s fees. Charles appealed the trial court’s

order in February 2001.



Wil e the appeal was pending, Charles filed bankruptcy
and Kindra remarried. The marital debts assigned to Charles
pursuant to the decree were discharged, and he filed a notion to
term nate his mai ntenance obligation. Kindra filed a notion
requesting an increase in child support, an order directing
Charles to keep current his maintenance obligation, and an award
of her attorney’'s fees. Relying in part upon express provisions
included in the divorce decree, the trial court denied Charles’s
notion to term nate mai nt enance and again ordered himto pay a
portion of Kindra's attorney’s fee. Charles appeal ed.

Bef ore addressing the nerits of Charles’s appeal, we
first note the deficiencies in his brief to this Court.
Deviating fromthe requirenents of Kentucky Rules of GCivil
Procedure (CR) 76.12(4)(iii), the appellant’s brief does not set
forth clearly and succinctly “contentions with respect to each
issue of law relied upon for reversal.” Because the brief does
not clearly specify the clained errors, Kindra argues that she
“has been placed in a position of responding to al nost every
ruling the trial court made and to provide support for affirmng
each of those rulings.” Appellee brief at 7. Consequently,

Ki ndra contends that she has incurred a nore substantial |ega
fee in these proceedi ngs.

The appellant’s brief also fails to conply with the

requi renment of CR 76.12(4)(c)(iv) and (v) by omitting any
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reference to the specific places in the trial court’s record
provi di ng evidentiary support for the factual statenents and
assignments of error included in the brief. Even after these
om ssions were called to Charles’s attention, the deficiencies
were not corrected or cured by way of a reply brief.
Nevert hel ess, despite Kindra's request that we strike the brief
and dism ss the appeal, we have elected to proceed to

consi deration of the nerits of the appeal.

In his first argunent, Charles contends that the tria
court abused its discretion by assigning nearly all of the
marital debt to himalone. He also argues that the trial court
erred in asking himto pay the anounts of nmintenance and child
support at issue as well as in ordering himto pay a portion of
hi s daughter’s parochial school tuition. W shall address each
contention in turn.

Charl es argues that the court’s decision to assign to
him 97% of the couple’s marital debt is “unfair on its face.”

However, according to Kindra, Charles agreed to assune sole

responsibility for nore than one-half of the couple’s marita
debt during the course of the final hearing. Charles does not
di spute the contention. This agreenent left only a portion of
the marital debt to be assigned by the trial court, and the

great bulk of it was assigned to Charles.



There is no presunption that marital debts nust be

divided equally or in the sane proportions. Nei dl i nger v.

Nei dl i nger, Ky., 52 S.W3d 513 (2001). On the contrary, debts
incurred during a marriage are traditionally assigned in
consideration of the respective econom c circunstances of the
parties and their respective abilities to assune the
i ndebtedness. 1d. In this case, Charles has failed to anal yze
the relative financial situations of Kindra and hinself in order
to denonstrate that the trial court’s allocation of debt was so
unfair as to anount to an abuse of discretion. Fromour review
of the limted record, we cannot conclude that the division of
debts in this case was inequitable or otherw se unlawf ul.

We nust grant great deference to the role of the fact-
finder and to the exercise of the trial court’s considerable
di scretion. This principle is particularly true in cases where
it appears that there are neager assets to divide and that it is
unlikely that there will be enough incone follow ng the divorce
to neet the needs of both parties.

In this case, the trial court found specifically that
Ki ndra | acked sufficient income and property to pay a
significant portion of the parties’ debts or to provide for her
reasonabl e needs. Additionally, the evidence presented by
Kindra indicates that Charles voluntarily increased his nonthly

expenditures following the parties’ separation. Wile Kindra
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t ook steps to reduce her expenses, she was still unable to neet
her nonthly obligations. Review ng the evidence as to the
parties’ respective resources and expenses, we find no abuse of
the court’s broad discretion in assigning the marital debts.
KRS! 403.220. Parenthetically, as Kindra observes, Charles’s
obligation to pay these debts has been di scharged through the
bankruptcy proceedings — a fact which renders this issue
essentially noot.

Charles also contends that the trial court’s order as
to child support and nonthly nmai ntenance was excessive. He
argues that the court erred by failing to take into account the
wei ght of the debt assigned to himas well as the burden of his
ot her financial obligations before conputing the anount of these
awar ds.

Charles’s child support obligation was cal cul ated as
set forth by the statutory guidelines. KRS 403.211(2). He
never requested that the trial court deviate fromthe
gui delines. H's own counsel conputed the anpbunt of the child
support obligation at an anount hi gher than that which was
eventual ly ordered by the trial court. Charles has failed to
set forth any facts to indicate that the application of the

gui del i nes was unjust or inappropriate in this case.

! Kent ucky Revi sed Statutes



Consequently, the trial court did not err by establishing child
support according to the statutory guideli nes.

Charles also contends that the trial court erred by
awar di ng an excessive anount of maintenance to Kindra. And once
again, he has failed to cite to any authority or to any facts
fromthe record to support his contention

The issue of anmount and duration of maintenance is
within the sound discretion of the trial court. Gentry v.
Centry, Ky., 798 S.W2d 928 (1990). Qur review of the record
indicates that the court carefully considered the circunstances
of both parties prior to calculating the amount of the
mai nt enance award to Kindra. It found specifically that Kindra
had a limted education and, therefore, a limted ability to
earn noney.

She will need a period of sonme years to

obtain sufficient education and training to

acqui re enpl oynent skills sufficient to neet

her needs. Additionally, [she] has primary

responsibility for the care of the parties’

child and a child by a prior narriage.

Fi ndi ngs and Conclusions at 4. W cannot agree that the tria
court abused its discretion by awardi ng mai ntenance to Kindra --
on a sliding scale -- for a four-year period.

Charles’s first argunent concludes with his contention

t hat he should not have been ordered to contribute to his

daughter’s parochial school tuition since such an order is



viol ative of the Constitutions of the United States and of
Kentucky and that it is inconsistent with Kentucky precedent.
Considering the parties’ respective resources and their |ong-
standi ng agreenent to educate their daughter in a Christian
primary school, we cannot conclude that the trial court erred by
ordering Charles to contribute one-half of the cost of his
daughter’s school tuition anpbunting to $50.00 per nonth. His
contention that the order violates either the state or federa
constitution is sinply without nerit.

In his second argunent, Charles contends that the
court erred substantively by refusing to termnate his
mai nt enance obligation followng Kindra's re-marriage. He
contends that the court also erred procedurally by failing to
conduct a hearing to establish whether Kindra was still needy
and dependent after her re-marri age.

Mai nt enance is awarded in a dissolution proceedi ng
only where a dependent spouse requires the financial support of
a former spouse. KRS 402.200. KRS 403.250(2) provides that:

“"[u]l nl ess otherwi se agreed in witing or expressly provided in

the decree, the obligation to pay future maintenance is
term nated upon the death of either party or the remarriage of
the party receiving mai ntenance." (Enphasis added.)

In this case the trial court expressly provided in its

decree as foll ows:



Pursuant to statute, the court has divided
the parties’ marital assets and liability
prior to considering the award of

mai nt enance. I n making the child support
and mai nt enance awards above, the Court
specifically intends that the Wfe will have

t hose assets as awarded by the Court. The
Court also specifically intends that the
Wfe will be free of those liabilities that
have been allocated to the Husband. The
effect of the allocation of assets and
liabilities is in part to provide for the
Wfe' s maintenance and support. If for any
reason the Wfe does not receive those
assets awarded to her, or if for any reason
she nust pay any of the debts assigned to

t he Husband, the Court has determ ned that
the effect will be to cause the Wfe to be
in need of additional child support and/or
mai nt enance. The issues of child support
and mai nt enance shall be subject to the
continuing jurisdiction of the court for
pur poses of establishnment, term nation, or
nodi fication in both anbunt and duration, in
the event that the husband obtains relief in
any bankruptcy court from any obligation,
due directly to the wife, or obtains relief
fromany debt which the wife nust as a
result pay, or which effectively nodifies
the property division between the parties,
thus affecting the need for support by the
wife and the child of the parties.

Decree at 2. W are persuaded that this | anguage serves to
extend Charl es’s mai ntenance obligation beyond Kindra's
remarriage since the award was in essence a part of the couple’s
property division. W believe that the trial court also neant
by this language to retain jurisdiction over the award and the

ability to alter or adapt it dependi ng upon Charles’s actions

and the consequences resulting to Kindra. The trial court did
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not err by ruling that Kindra’s remarri age had no effect on
Charles’s obligation to pay nmai ntenance for the limted period
of four years. No evidentiary hearing was needed for the court
to reach this conclusion as to its own reasoning.

The judgnent and order of the Kenton Circuit Court are

af firnmed.
BARBER, JUDGE, CONCURS.
KNOPF, JUDGE, CONCURS I N PART AND DI SSENTS | N PART.
KNOPF, JUDGE, CONCURRI NG I N PART AND DI SSENTI NG I N
PART: | agree with the portions of the majority opinion which

uphold the trial court’s assignnent of marital debt, and its
initial orders respecting the anount and duration of maintenance
and chil d-support. However, | disagree with the majority that
the trial court had the authority to extend mai ntenance beyond
Kindra's re-marri age.

As the majority correctly notes, KRS 403. 250(2)
provi des that the obligation to pay future mai ntenance
term nates automatically upon the re-marriage of the party
recei ving mai nt enance, unless the decree expressly provides
otherwise. The majority interprets a clause of the decree as
authorizing the trial court to extend the nmai ntenance award
beyond Kindra's re-marriage. | cannot agree with this

interpretation. The trial court inserted this clause in the
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decree to deal with the possibility that Charles mght file for
bankruptcy, but it has no effect upon the application of KRS
403. 250(2) .

The conpl ex interaction between donestic rel ations and
bankruptcy law is discussed at |length in Chapter 18 of Professor

Graham and Justice Keller's treatise, 16 Kentucky Practice

Donestic Rel ations Law (West, 1997 & 2003 Supp.). In sumary, a

bankruptcy court has the authority to di scharge debts assigned
as part of a property division in a dissolution action, but it
cannot di scharge obligations which are “in the nature of
support”. Id. at 818.4, p. 69. In this case, the trial court’s
ori ginal assignnment of debt was clearly nade as part of its

di vision of property, and the bankruptcy court apparently found
t hose debts to be di schargeabl e.

However, the trial court recognized the possibility
that Charles could seek discharge of these debts in bankruptcy,
and that Kindra would then becone |iable for those debts despite
t he express provisions of the decree. Consequently, the tria
court stated that its maintenance award was based, in part, on
t he assignnent of the marital debt to Charles. Accordingly, the
decree provides that the maintenance award can be nodified if
Charles’s obligation on those debts is discharged.

Such a reservation of jurisdiction is clearly

appropriate under Low v. Low, Ky., 777 S.W2d 936 (1989). But
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in Low v. Low, our Suprene Court was applying the common-| aw

rule that an award of | unp-sum mai ntenance cannot be nodified
merely upon a show ng of changed circunstances. See Dane v.
Danme, Ky., 628 S.W2d 625 (1982). The Court held that the
husband’ s di scharge of his assigned debts was an extraordi nary
event which left the maintenance award w thout “a sufficient
| egal predicate”. Consequently, the Court concluded that
application of the common-law rule would result in nmanifest
injustice to the wfe.

| agree with the majority that, as was the case in Low
v. Low, the bankruptcy court’s discharge of Charles’ s obligation
on these debts essentially defeats the mai ntenance and property-
di vi sion schene. Nonethel ess, by enacting KRS 403. 250(2), the

General Assenbly has directed that mmintenance awards nust

term nate upon the re-marriage of the spouse seeking mai ntenance
unl ess the decree or the agreenment expressly provides ot herw se.
In this case, the | anguage of the decree cannot be read as
broadly as the majority asserts. Although |I concede that this
result works an injustice on Kindra, | amconvinced that this

result is conpelled by KRS 403. 250(2).

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Charl es H. Schaff ner Deanna L. Denni son
Covi ngt on, Kent ucky Covi ngt on, Kentucky
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