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BEFORE: JOHNSON AND KNOPF, JUDGES; AND M LLER, SENI OR JUDGE.'!
JOHNSQN, JUDGE: Larry Ray Smith, pro se, has appeal ed from an
order of the Fayette G rcuit Court entered on Cctober 3, 2001,

whi ch denied his RCr? 11.42 notion to vacate his 25-year prison

! Senior Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.

2 Kentucky Rules of Crinminal Procedure.



sentence for incest.® Smth also has appeal ed froman order of
the same court entered on November 8, 2001, which denied his CR
60. 02 notion for concurrent sentencing on his two 12-1/2 year
sentences. Having concluded that the trial court did not err by
denying Smth relief, we affirm

On April 7, 1998, a Fayette County grand jury returned
an indictnment against Smith charging himw th two counts of
incest, a Cass C felony, and as being a persistent felony
of fender in the second degree (PFO11).° The underlying fel ony
conviction that supported the PFO Il charge was a 1993
conviction for assault under extreme enotional disturbance.?®
Smth was on probation for the assault conviction at the time of
the all eged incest offenses.

The incest charges involved two separate incidents
between Smith and his stepson, D. B., who was under the age of
si xteen when the offenses occurred. Snmith was tried by a jury
of the Fayette Crcuit Court on August 31, 1998, and he was
convicted of all the charges contained in the indictnment. The
jury recomended that Smith be sentenced to terns of

i mpri sonment of ten years on each of the two convictions of

3 Kentucky Revised Statutes (KRS) 530.020.
4 Kentucky Rules of G vil Procedure.
® KRS 532.080(2).

® KRS 508. 040.



i ncest, and that each sentence be enhanced to 12-1/2 years by
the PFO Il conviction, with the sentences to be served
consecutively for a total of 25 years.

At the sentencing hearing held on October 16, 1998,
the trial court sentenced Smith to 12-1/2 years on each of the
two incest convictions, with the sentences to run consecutively
for a total of 25 years.’ However, when the trial court entered
the final judgnent and sentence of inprisonnent on October 20,
1998, it failed to state whether the sentences were to run
concurrently or consecutively. Smth appeal ed his incest
convictions to the Suprenme Court of Kentucky, arguing that they
were not supported by sufficient evidence.® The procedural nelee
that followed is sunmarized bel ow.

On June 2, 1999, while his direct appeal was stil
pending, Smith filed a “notion to nodify.” Smith noved the
trial court “to nodify the Final Judgnment, Sentence of
| npri sonnment entered on Cctober 20, 1998, and to order that the

prior sentence run concurrent for a total of 20 years pursuant

" Smith had just begun serving a three-year sentence for his 1993 assaul t
conviction, bringing his total conbined sentence to 28 years. Smth was
initially sentenced to five years’ probation on the assault charge, however,
upon conviction of incest in 1998, Smth's probation was revoked and he was
sentenced to an indeterm nate sentence of three years on the assault
conviction. Smith's 25-year sentence for incest was ordered to run
consecutively with his three-year sentence for assault. 1In addition, Smith
has a separate appeal, which is pending before this Court, pertaining to how
the sentences on the assault conviction and the incest convictions were to be
served (2002- CA-000001- MR).

8 Smith also raised allegations of prosecutorial misconduct in his direct
appeal , however, Smith did not raise any issues pertaining to his sentence.



to KRS 532.110.” This scant notion only referred to KRS 532.110
general ly; however, at the hearing on June 11, 1999, counsel for
Smth argued that the Suprene Court’s holding in Young v.

Commonweal th,®° linmited his maxi num sentence to 20 years. The

Comonweal th did not file a response to the notion, but at the

hearing it relied on Devore v. Conmonweal th.!® In Devore, our

Suprene Court held that pursuant to KRS 533.060(2) the maxi mum
aggregate sentence limts of KRS 532.110(1)(c) did not apply to
a defendant who had committed the current offenses while he was
on probation or parole. Since Smth was on probation for the
assault conviction when he conmtted the incest offenses,
the trial court rejected Smth's argunent. The CR 60.02 notion
was denied in an order entered on June 16, 1999, and Smth did
not appeal fromthat order

The Suprenme Court subsequently affirmed Smth’s
convi ction on August 26, 1999, and on Novenber 10, 1999, Smth
filed a pro se ROr 11.42 notion to vacate his sentence. Smth
advanced several argunents in his RCr 11.42 notion, all of which
pertained to the alleged ineffective assistance of his trial

counsel. The nobst notable argunment raised by Smith in his RCr

® Ky., 968 S.W2d 670, 675 (1998). KRS 532.110(1)(c) limts the maxi num
aggregate sentence to the | ongest extended term which woul d be authorized by
KRS 532.080 for the highest class of crime for which any of the sentences is
i nposed, which for a Cass C felony under KRS 532.080(6)(b) is 20 years.

10 Ky., 662 S.W2d 829, 831 (1984) cert denied, 469 U S. 836, 105 S.Ct. 132,
83 L.Ed.2d 72 (1984).



11.42 notion was that his trial counsel was ineffective for
failing to challenge Smth’'s 25-year prison sentence. More
specifically, Smth clainmed that his trial counsel “failed to
obj ect and/or preserve the unconstitutionality of his 25 year
sentence under KRS 532.110(1)(c), and KRS 532.080(6)(b).” Smth
al so requested an evidentiary hearing on the nerits of his
notion. Smith s request for an evidentiary hearing was granted
and the hearing was set for Cctober 1, 2001.

In the interim on June 13, 2001, Smith filed a pro se
CR 60.02 notion to vacate his 25-year prison sentence. 1In his
second CR 60.02 notion, which was filed pro se on June 13, 2001,
Smth clained that his 12-1/2 year sentences for incest should
run concurrently since the trial court’s sentencing judgnment
failed to specify the manner in which the sentences were to run.
Smth argued that KRS 532.110(2) was controlling as the statute
specifically states that “[i]f the court does not specify the
manner in which a sentence inposed by it is to run, the sentence
shall run concurrently with any other sentence which the
def endant nust serve.” Smith further argued that his 25-year
pri son sentence exceeded the maxi num aggregat e anount possible

under KRS 532.110(1)(c). "

1 This is essentially the sane argument raised by Smith in his initial notion
to nodify sentence, which was filed on June 2, 1999. Snmith sinply added his
three-year sentence for assault and argued that is conbined 28-year sentence
exceeded the maxi mum anount permtted by statute. In addition, Smth al so
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Upon concl usi on of the evidentiary hearing, which was
conducted on Cctober 1, 2001, the trial court entered an order
denying Smth's RCr 11.42 notion in its entirety, which in turn
resolved all but one of the issues raised in Smth's CR 60.02

mot i on. *?

The only issue left unresolved by the trial court’s
denial of Smith’'s RCr 11.42 notion was whether the fina

j udgnment and sentence could be anmended to conply with the tria
court’s oral pronouncenent of the sentence at the hearing on

Cct ober 16, 1999.'° The trial court granted both parties |eave
to brief the issue and on Novenber 8, 2001, it denied Smth's CR

60.02 motion. The trial court found Cardwell v. Commonweal t h,

to be dispositive of the issue and determned that its failure
to specify the manner in which Smth's sentences were to run by
way of a witten judgnent was nerely a clerical mstake, and

therefore, within the purview of RCr 10.10.% Snith subsequently

rai sed all egations of ineffective assistance of counsel in his second CR
60. 02 noti on.

12 The evidentiary hearing was supposed to be confined to Snith’s allegation
that his trial counsel did not appropriately investigate the credibility of a
wi tness who testified against himat trial, however, the trial court chose to
address several of the arguments contained in Smth's pending CR 60.02 notion
as well. In addition, Smith was represented by counsel at the evidentiary
heari ng, however, upon conclusion of the hearing Smth dism ssed his counse
and notified the trial court of his desire to proceed pro se.

13 The trial court did not address Smith’s argunent that his conbined
sentences of 28 years exceeded the naxi mum aggregate anount possi bl e under
KRS 532.110(1)(c).

4 Ky., 12 S.wW3d 672 (2000).

1 RCr 10.10 pernmits the court to correct clerical mistakes at any tine.



appeal ed the denial of his RCr 11.42 notion and the denial of
his CR 60.02 notion to this Court. The appeals have been
consol i dated for our review.

Smth appears to raise three clains of error in his

two appeal s. °

Smth clains the trial court erred (1) by denying
his RCr 11.42 notion to vacate his 25-year sentence; (2) by
denying his CR 60.02 notion for concurrent sentencing; and (3)
by sentencing himto a conbi ned sentence of 28 years, which he
cl ai ne exceeds the maxi num aggregate anount permtted under KRS
5323.110(1)(c). W will address these argunments in turn.?'’

In his first claimof error, Smth argues that his
trial counsel was ineffective for failing to investigate the
credibility of Mark Fairchild, a key prosecution w tness.
Smth's argunent appears to be predicated upon all eged
di screpancies contained in Fairchild s testinony. Smth clains

that Fairchild testified at trial that he | ooked through a crack

in the door of Smth's hone and wtnessed Smth having anal sex

® The arguments raised by Smith on appeal are difficult to understand as he
fails to state his claims with any precision or clarity. Mreover, Snith's
briefs fail to conmply with several of the nandates set forth in CR 76.12
Nevert hel ess, in the interest of justice we have nade every effort to address
the argunents set forth in Smth's consolidated appeals.

7 Spith al so appears to argue on appeal that the trial court erred in
permtting the Cormobnwealth to anmend his indictnment to |ist the charged

of fenses as Class B felonies as opposed to Cass C felonies. This argunent
nerits little attention, however, as the initial error was nerely a clerica
m stake, and thus, within the purview of RCr 6.16. The incest charges were
Class C felonies which were then enhanced to Class B felonies by the PFO ||
charge. The original indictnent, however, did not reflect the PFO II
enhancenent. Consequently, the Commonweal th sought to anmend the indictnent.



with his stepson, D. B. According to Snmth, “[Fairchild] stated
that novant had his stepson bent over the bed and was having sex
with him” Smth, however, argues that Fairchild previously
stated that he witnessed Smith having sex with D. B. while |lying
in bed. Thus, Smth nmaintains “[t]hat is two different
stories.” Smth clains that the apparent discrepancies in
Fairchild s testinony were not addressed at trial. Smth
further argues that his trial counsel failed to adequately
i nvestigate the crack in the door through which Fairchild
all egedly witnessed the crine. The trial court conducted an
evidentiary hearing on this issue and concluded that the
evi dence offered by Smth was unreliable and specul ative at
best .

Any cl ai ns predicated upon the alleged ineffective
assi stance of counsel mnust be anal yzed under the standard set

forth in Strickland v. Wshi ngton: '8

First, the defendant nust show that
counsel s performance was deficient. This
requi res show ng that counsel nade errors so
serious that counsel was not functioning as
t he “counsel” guaranteed the defendant by
the Sixth Amendnent. Second, the defendant
nmust show that the deficient perfornance
prejudi ced the defense. This requires
showi ng that counsel’s errors were so
serious as to deprive the defendant of a

18 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). See al so McQueen v.
Conmonweal th, Ky., 721 S.W2d 694 (1986).




fair trial, a trial whose result is
reliable.?®

The Suprenme Court

as foll ows:

in McQueen further elaborated on this standard

The twin standard for such reviewis the
proper neasure of attorney performance or

si npl e reasonabl eness under prevailing

prof essi onal norns and whet her the all eged
errors of the attorney resulted in prejudice
to the accused. The defendant nust
denonstrate that there is a reasonabl e
possibility that, but for counsel’s

unprof essional errors, the result of the
trial would have been different.?

As noted above, Smth clains that his trial counse

was ineffective for failing to challenge the credibility of

Fairchild, a key prosecution witness. Smth also clains his

trial counsel was ineffective for failing to adequately

investigate the crack in the door through which Fairchild

all egedly witnessed the crine. Smith, however, fails to address

in his brief exactly how he was prejudiced by his trial

counsel’s alleged errors. Smth attenpts to gl oss over the fact

that the Comonweal th introduced an audi ot ape of hi m confessing

to the crimes. Thus, even assum ng arguendo that Smth’'s

counsel was ineffective for failing to investigate the crack in

t he door or the credibility of Fairchild, in light of the

evi dence that was presented that Smth had admtted to

9 strickland, supra at 687.

20 McQueen, 721 S.W2d at 697.



commtting the crines, there was no prejudice. That is to say,
Smth has failed to denonstrate that there is a reasonabl e
possibility that, but for counsel’s alleged errors, the result
of the trial would have been different.?* Accordingly, Smith’s
first claimof error is conpletely without nerit.

In support of his second claimof error, Smth argues
that his due process rights were violated when the trial court
anmended its final judgnment and sentence of inprisonnment to
provi de for consecutive sentences on his two incest convictions.
Smth argues that the witten judgnent entered on Cctober 20,
1998, shoul d take precedent over the initial oral sentencing,
whi ch took place on Cctober 16, 1998. Moreover, since the
amended final judgnent and sentence of inprisonnent was not
entered until Novenber 21, 2001, Smth clains the trial court
| ost jurisdiction to anend the Cctober 20, 1998, judgnent as
nore than ten days had passed since the final judgnent had been
ent ered. 22

Smth's contentions |ack nerit, however, as the

Suprene Court recently resolved this issue in Cardwell, supra.

In Cardwel I, the defendant was convicted of mansl aughter in the

second degree and assault in the fourth degree and sentenced to

2| d.

22 See Conmonwealth v. Gross, Ky., 936 S.W2d 85, 87 (1996); and CR 59. 05.
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a total of ten years’ inprisonnent.?® The trial court ordered
the defendant’s ten-year sentence to be served consecutively
with a five-year sentence he was previously serving, bringing
his total sentence to 15 years. The sentencing took place in
open court and in the presence of the defendant.?* The trial
court’s witten judgnment, however, failed to nention whether the
sentences were to run concurrently or consecutively. Thus, the
Department of Corrections determ ned that the defendant’s ten-
year sentence was to run concurrently with the five-year

sentence he was serving. ?°

Consequently, the trial court entered
an anmended judgnment and sentence, which provided for consecutive
sentences. However, the anended judgnent was entered over eight
nmont hs after the original judgnent and the sentence had becone
final.?2®

The Supreme Court resolved the issue by concl uding
that the anendnent to the sentencing judgnent was perm ssible as

a correction of a clerical error under RCr 10.10.2%" The Court

deternm ned that the onission contained in the trial court’s

2 Cardwel |, 12 S.W3d at 673.

24|

o

% |d. at 674. The Department of Corrections was sinply follow ng the nandate
set forth in KRS 532.110(2).

% |1d. at 673.

27 |d. at 675.
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witten judgnment was nmerely a mstake made in reducing the ora
judgnent to witing. The Court reasoned as foll ows:

The distinction between clerical error and

judicial error does not turn on whether the

correction of the error results in a

substantive change in the judgnment. Rather,

the distinction turns on whether the error

“was the deliberate result of judicial

reasoni ng and determ nation, regardless of

whet her it was nade by the clerk, by

counsel, or by the judge.”?8
In addition, the Court went on to hold that the defendant’s due
process rights were not violated because he was present in court
when the sentence was pronounced and the record was devoid of
any evi dence indicating vindictiveness or retaliation.?°
Furthernore, the Court determ ned that doubl e jeopardy
principles were not inplicated as the defendant had no

| egiti mate expectation of finality.3

We agree with the trial
court that Cardwell is clearly dispositive of the issue before
us. Thus, there is no reason to address the plethora of cases

cited by Smth in furtherance of this argunent.

% |d. at 674.

2 «“IWe believe that the absence of the possibility of vindictiveness or
retaliatory notive by the trial court, elininates any due process concerns in
the case at bar.” [|d. at 677.

30 “We believe that under the facts of this case, [Cardwell] clearly did not
have a legitinate expectation of finality. Thus, we hold that the increase
in Cardwel|l’'s sentence via the anmended judgnent did not violate double
jeopardy principles.” 1d. at 675.

-12-



Smith's final claimof error is predicated upon the
| anguage contained in KRS 532.110(1)(c), which provides as
foll ows:

When nmul tipl e sentences of inprisonnment
are i nposed on a defendant for nore than one
(1) crinme, including a crinme for which a
previ ous sentence of probation or
condi tional discharge has been revoked, the
mul ti pl e sentences shall run concurrently or
consecutively as the court shall determ ne
at the tinme of sentence, except that:

The aggregate of consecutive
i ndeterm nate ternms shall not exceed the
maxi mum | ength the | ongest extended term
whi ch woul d be aut horized by KRS 532. 080 for
t he highest class of crime for which any of
the sentences is inposed. 1In no event shal
t he aggregate of consecutive indetermnate
terns exceed seventy (70) years.

KRS 532.080(5) enunerates the sentencing procedure for
persi stent felony offenders, such as Smth, and provides that
under such circunstances:

A person who is found to be a persistent

felony offender in the second degree shal

be sentenced to an indeterm nate term of

i npri sonment pursuant to the sentencing

provi sions of KRS 532.060(2) for the next

hi ghest degree than the offense for which

convi ct ed.

KRS 532. 060 provides for varying ranges of
i nprisonnment that nmay be inposed dependi ng on the cl ass of

felony for which the defendant has been convicted. Smith was

convicted of two separate counts of incest, which is a Cass C

- 13-



felony. Smith's incest convictions were then enhanced to C ass
B felonies as a result of his PFO Il convictions. Under KRS
532.060(2), the maxi mum penalty for a Class B felony is 20
years. Smth, however, was sentenced to a total of 25 years,
bringi ng his conmbi ned sentence to 28 years.® Thus, Smth cites
KRS 532.110(1)(c) and argues that the trial court abused its
di scretion by ordering his conbi ned 25-year sentence for incest
to run consecutively with his three-year sentence for assault.
Smth further asserts that the trial court erred by sentencing
himto a total of 25 years on the incest convictions as the
maxi mum anount aut hori zed by KRS 532.060(2) for a Cass B fel ony
is 20 years. *?

As to Smth' s first contention, the Suprene Court

resolved this issue in Riley v. Parke,*® and Brewer v.

Commonweal t h, 3* where the Court held that KRS 533.060(2) required

31 As previously discussed, Smith's 25-year sentence for incest was ordered to
run consecutively with his three year sentence for assault.

32 The Conmonweal th chose not to brief this issue, arguing that Smith's claim
was abandoned by himin a separate appeal. Snith did raise this issue in his
pro se RCr 11.42 notion, which was filed on Novermber 10, 1999, and he al so
raised the issue in both of his CR 60.02 notions, which were filed on June 2,
1999, and June 13, 2001. For reasons unknown to this Court, however, the

i ssue was not raised at Smth's RCr 11.42 hearing, which also addressed his
second CR 60.02 notion. To nmake matters worse, Smith never appeal ed the
order denying his initial CR 60.02 notion. Thus, Smth has created a great
deal of confusion by attenpting to argue this issue in his CR 60.02 appellate
brief, which is an appeal fromthe denial of his second CR 60.02 notion.
Nonet hel ess, in the interest of justice we will address this issue.

3 Ky., 740 S.W2d 934, 935 (1987).

% Ky., 922 S.W2d 380, 381 (1996).
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the sentences to run consecutively. KRS 533.060(2) provides as
foll ows:
When a person has been convicted of a

felony and is commtted to a correctiona

detention facility and rel eased on parole or

has been rel eased by the court on probation

and is convicted or enters a plea of

guilty to a felony commtted while on

probation . . . the period of confinenent

for that felony shall not run concurrently

wi th any ot her sentence.

Thus, KRS 533.060(2) controls over any conflicting provisions
contained in KRS 532.110(1)(c). Accordingly, the trial court
did not abuse its discretion by ordering Smth's 25-year
sentence for incest to run consecutively with his three-year
sentence for assault.

Smth s final issue has al so al ready been resol ved
adversely to him by our Suprenme Court. As previously discussed,
Smth was convicted of two separate Class C fel onies, which were
t hen enhanced to Class B felonies pursuant to KRS 532. 080(5).
Smth was then sentenced to 12-1/2 years on each conviction and
the trial court ordered the sentences to be served consecutively
for a total of 25 years. The maxi num penalty authorized by KRS
532.080(5) for conviction of a Cass C felony, however, is 20
years.3® Thus, Smith clains his sentence viol ates KRS

532.110(1)(c), which limts the aggregate of consecutive

indeterminate terns to “the | ongest extended term which would be

% See KRS 532.060(2).
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aut hori zed by KRS 532.080 for the highest class of crinme for
whi ch any of the sentences is inposed.”

Smith cites Young v. Conmonweal th, 3 in support of his

argunment and clainms the case is dispositive. However, as
correctly noted by the trial court, Young is distinguishable

fromthe case sub judice. Furthernore, Devore, supra, is

di spositive since it involved precisely the sanme i ssue we are

faced with in the case sub judice.

The defendant in Young was convicted of three Class C
fel onies, which were then enhanced to Class B fel oni es pursuant
to KRS 532.080(6)(b).% The trial court sentenced the defendant
to 20 years for each offense and ordered the sentences to be
served consecutively, for a total of 60 years.3 The Suprene
Court reversed the trial court’s judgnent and held that “[t] he
| ongest term authorized by KRS 532.080 for conviction of a C ass

Cfelony is twenty years.”

However, in Devore the Suprene
Court held that the provisions of KRS 532.060(2) pertaining to
def endants who were on probation or parole at the tine they

commtted the current offense were subject to being sentenced to

% Ky., 968 S.W2d 670 (1998). See also MWers v. Conmonweal th, Ky., 42
S.W3d 594 (2001).

37 The defendant in Young was a persistent felony offender in the first
degree.

% Young, supra at 671.

% |d. at 675.
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consecutive sentences whi ch exceeded the 20-year linmt of KRS

532.110(1)(c). Devore has been followed in Corbett v.

Commonweal t h, *° and Canpbell v. Comonweal t h. 4

For the foregoing reasons, the orders of the Fayette

Circuit Court are affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Larry Ray Smth, Pro Se Al bert B. Chandler 111
Bur gi n, Kentucky At t orney Ceneral

Ri ckie L. Pearson
Assi stant Attorney Ceneral
Frankfort, Kentucky

4 Ky., 717 S.W2d 831, 833 (1986).

4 Ky., 732 S.W2d 878, 880 (1987).

-17-



