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BEFORE: BAKER, GUI DUG.I, AND KNOPF, JUDGES.
BAKER, JUDGE: Janes Davenport, Mke Fitzpatrick, Brad Gold,
Andrew Leach, Daniel MIler, Geg More, Mchael More, Dale
Par ki nson, Eddie Slone, Kyle Smth, Douglas Tayler, Janes
Urquhart, Terry Wckman, and Marc Wod bring Appeal No. 2002- CA-
000903-MR and the City of Frankfort brings Cross-Appeal No.
2002- CA- 000946-MR from an April 23, 2002, opinion and order of
the Franklin Grcuit Court. W reverse and remand Appeal No.
2002- CA- 000903- MR and affirm Cross- Appeal No. 2002- CA-000946- VR

The genesis of this controversy surrounds the proper
anount of overtine pay owed by the Cty of Frankfort (the City)
to Davenport and thirteen other firefighter paranedics enpl oyed
by the City.?

Davenport initiated the instant action in the Labor
Cabinet (the Cabinet). Utinmately, the Secretary of Labor
entered a Final Order which was served upon counsel by nmail on
January 22, 2002. The order incorporated the hearing officer’s
Fi ndi ngs of Fact, Conclusions of Law and Reconmended Order.

Fromthe Secretary’s Final Order, Davenport sought judicia

Y'In this opinion, we shall hereinafter refer to Davenport and the other
par amedi cs col |l ectively as Davenport.



reviewin the Franklin Grcuit Court under Kentucky Revised
Statute (KRS) 13B.140. On February 18, 2002, Davenport filed a
“conplaint” with the clerk of the circuit court and addressed
one sumons to the Gty of Frankfort, d/b/a Frankfort Fire and
EMS Service, 315 W 2" Street, Frankfort, KY 40601 and anot her
summons to Joe Norsworthy, Secretary of Labor, Labor Cabi net,
1047 U.S. 127 South, Suite 4, Frankfort, KY 40601. The record
i ndi cates that the sumobnses were duly served upon the parties
at the addresses noted above.

Thereafter, the Cty filed a notion to dism ss
al l eging that Davenport failed to properly and tinely serve it
wi th summons. Specifically, the Gty maintained that Davenport
was obligated to serve either the chief executive officer or an
official attorney of the City pursuant to Ky. R Cv. P. (CR
4.04(7). Upon receipt of the notion, Davenport filed sumobnses
addressed to the mayor of the Gty of Frankfort and to the
attorney general of the Commonweal th, which were duly served.

Concl udi ng that Davenport failed to properly serve the
City and the Cabinet within the thirty day tine requirenent of
KRS 13B. 140, the circuit court dism ssed the action. The
circuit court determ ned that Davenport was required under KRS
13B. 140 to tinely serve the Cty through the chief executive

officer or an official attorney and to serve the Labor Cabi net



t hrough the Attorney General of the Commonwealth. CR 4. 04(6)
and (7). These appeals follow

APPEAL NO. 2002- CA- 000903- MR

In this Conmmonweal th, there is no judicial review from
an adm nistrative agency’s decision as a matter of right under
our Constitution; rather, such reviewis granted by the grace of
the legislature. Wen the legislature has conferred a statutory
right of judicial review, our Suprene Court has nmandated strict

conpliance with the terns of the statute. See Board of

Adjustnents of City of Richnond v. Flood, Ky., 581 SSW2d 1

(1978).

KRS 13B. 140% aut horizes and governs judicial review of
final orders of the Labor Cabinet. The terns of the statute
provide for the filing of a petition in the circuit court and
for service of the petition “upon the agency and all parties of
record.” KRS 13B. 140. Conspicuously absent fromthe terns of
KRS 13B. 140 are the specific procedures by which service is to

be acconplished. When a statute authorizing judicial review

2Kent ucky Revised Statute (KRS) 13B. 140 reads in relevant part:

(1) Al final orders of an agency shall be subject to judicial reviewin
accordance with the provisions of this chapter. A party shall institute an
appeal by filing a petition in the Grcuit Court of venue, as provided in the
agency’s enabling statutes, within thirty (30) days after the final order of
the agency is mailed or delivered by personal service. |f venue for appea

is not stated in the enabling statutes, a party may appeal to Franklin
Circuit Court or the Crcuit Court of the county in which the appealing party
resides or operates a place of business. Copies of the petition shall be
served by the petitioner upon the agency and all parties of record. The
petition shall include the names and addresses of all parties to the
proceedi ng and the agency involved, and a statenent of the grounds on which
the review is requested. The petition shall be acconpanied by a copy of the
final order.



froman admi nistrative decision fails to provide specific
procedures for service, we think such procedures shoul d be
gl eaned fromthe Kentucky Rules of Cvil Procedure (G vil
Rul es).® Thus, we look to the Gvil Rules to furnish the
specific procedures for service under KRS 13B. 140.

To decide which Cvil Rules apply to KRS 13B. 140, we
must initially determ ne whether judicial review under KRS
13B. 140 is properly viewed as an original action or as an
appeal. This determnation is essential because of the
different service procedures applicable to appeals and origina
actions under the Gvil Rules.

KRS 13B. 140 itself speaks in ternms of “institut[ing]
an appeal by filing a petition in the Crcuit Court . . . .~
Even though the statute utilizes the term “appeal,” we think the
judicial review contenpl ated thereunder is nore properly

» 4

characterized as an “original action. See Comonweal t h

Transportation Cabinet v. City of Canpbellsville, Ky. App., 740

3 Thi s opinion should not be msconstrued as hol ding that the Kentucky Rul es
of Civil Procedure in any way supersede applicable Kentucky Administrative
Regul ati ons.

4 W are cited to Cosnps Broadcasting Corp. v. Conmonweal th Transportation
Cabi net, Ky. App., 759 S.W2d 824 (1988) and to Board of Adjustnents of the
Cty of Richnond v. Flood, Ky., 581 S.W2d 1 (1979) for the proposition that
the Kentucky Rules of Cvil Procedure (Cvil Rules) do not apply to judicia
revi ew of an adm ni strative agency’s decision. |In Cosnos, the statute relied
upon, KRS 183.620, has |ong since been repealed. Thus, we do not view Cosnos

as controlling. In Flood, the statute, KRS 100. 347 which authorizes judicial
review, specifically provided that the Civil Rules were to govern only after
the appeal “is taken.” Thus, we view Flood as clearly distinguishable.




S.W2d 162 (1987). W are buttressed in our conclusion by KRS
23A. 010(4) which provides in part:

The Circuit Court may be authorized by |aw
to review the actions or decisions of

adm ni strative agencies, special districts
or boards. Such review shall not constitute
an appeal but an original action. (Enphasis
added) .

In KRS 23A.010(4), the legislature clearly and
unanbi guously signaled its intent that judicial review froma
deci sion of an adm nistrative agency shall be considered an
original action. Hence, we are of the opinion that judicial
revi ew under KRS 13B. 140 is properly viewed as an ori gi nal
action.

In this Coomonweal th, a civil action (including an
original action) is commenced upon the filing of a conplaint (or
petition) and the issuance of sumobns (or warning order) in good
faith under CR 3.01.° CR 4.04 delineates precise procedures for
properly effectuating service of the summons and conpl aint (or
petition). Therefore, we hold that CR 3.01 and CR 4. 04 provide
t he proper procedures for acconplishing service under KRS
13B. 140.

In the case at hand, CR 4.04(6) and (7) mandate t hat

t he Labor Cabi net be served through the Attorney General and

> W note that Mchie’s Kentucky Rul es Annotated published by LexisNexis
designates this rule as CR 3; whereas, the Kentucky Rul es of Court published
by West Group designates it as CR 3.01. |In this opinion, we use the Wst
designation and refer to the rule as CR 3.01



that the Gty be served through the chief executive officer or
official attorney. Because Davenport failed to tinely serve the
aforenentioned parties, it is clear that Davenport did not
adhere to the specific service procedures of CR 4.04(6) and (7).
W, nevertheless, do not think such failure fatal to judicial
revi ew.

CR 3.01 requires sumons be issued in good faith; the
good faith provision has been held to nean that sumons be
issued with a “good faith” intention that it be i medi ately

served or served in due course. See Roehrig v. Merchants

Busi nessnmen’ s and Miutual | nsurance Conpany, Ky., 391 S.W2d 369

(1965). The City urges us to hold the good faith provision of
CR 3.01 inapplicable to judicial review of adm nistrative
deci si ons under KRS 13B. 140. |Indeed, the circuit court reached
such a conclusion by relying upon the strict conpliance rule
enunciated in Flood, 581 SSW2d 1 (1979); however, we believe

the circuit court m sconstrued the holding in Flood. Flood

sinply held that a party nust strictly conply with the terns of
a statute authorizing judicial review, Flood did not address the
issue of a party’s strict conpliance with the Cvil Rules
applicable to such a statute. Accordingly, we think the circuit
court inproperly applied the strict conpliance rule to bar the

good faith provision of CR 3.01.



We now addr ess whet her Davenport acted in good faith
pursuant to CR 3.01. It is well established that service of
process is conpleted in good faith if, “when the summons was
i ssued, the plaintiff had a bona fide, unequivocal intention of
having it served presently or in due course or wthout
abandonnment.” Roehrig, 391 S.W2d at 371. Considering the good

faith provision of CR 3.01, our Supreme Court specifically

coment ed:
What is the meaning of “good faith”
.7 It can be, and usually is, sonething
|l ess than perfection or conplete accuracy.
Above all, it means not to take advantage of,
not to deceive, not to be underhanded.
ld. at 370.

In the case at hand, the record indicates that
Davenport served a generic address at the Gty of Frankfort and
served the Secretary of Labor. Upon receiving the Cty's notion
to dismss, Davenport inmediately corrected his mstake and filed
summonses addressed to the proper parties under CR 4.04. W

think the facts of this case mrror those of Jones v. Bapti st

Heal t hcare System Ky. App., 964 S.W2d 805 (1997), Crowe V.

Mller, Ky., 467 S.W2d 330 (1971), and Roehrig, 391 S.W2d 369.
In each of these cases, the Court held that appellant’s

i nadvertent service of process on the wong party did not, in and
of itself, constitute a |lack of good faith when inmedi ate efforts
were made to renedy sanme. For instance, in Roehrig, the
controlling statute required that process be served upon the

Comm ssi oner of Insurance. Appellant, however, m stakenly served



t he agent of the insurance conpany. Wen the error was

di scovered, a summons was reissued for the proper party. The
court concluded that mere m sdirection of the original sumons
did not constitute “a lack of good faith.” Id. at 371; see also

Hausman’s Admir. v. Poehlman, 314 Ky. 453, 236 S.W2d 259 (1951).

Undoubt edl y, Davenport shoul d have been aware of the
service requirenents of CR 4.04. However, failure to follow CR
4.04 is not tantanount, per se, to a lack of good faith.

Al t hough Davenport’s attenpts to serve the Cty and the Cabi net
were |l ess than perfect, we cannot say it was intended to defraud
or to seek an unconsci onabl e advantage. Furthernore, when the
summonses were issued, we think Davenport intended they be served
“presently or in due course or w thout abandonnent.” Roehrig,

391 SSW2d at 371; see also Louisville & NR Co. v. Al exander,

277 Ky. 719, 127 S.W2d 395 (1939).

We al so view the argunent presented by the Cty that
Davenport’s efforts constituted “bad faith” as msdirected. The
City argues that Davenport acted in bad faith by failing to
address the sunmmons to the nayor. W believe this failure is
not, itself, indicative of a |ack of good faith, but nore akin
to nmere negligence. As the Kentucky Suprene Court held,
“negligence, rather than bad faith, in the execution and
I ssuance of a summons wi Il not bar a cause of action.” Jones,
964 S.W2d at 807. In sum we are of the opinion that Davenport
acted in good faith under CR 3.01; consequently, we conclude the

circuit court erred by dismssing the action.



Cross- Appeal No. 2002- CA- 000946- MR

On cross-appeal, the Cty contends that Davenport’s
failure to file exceptions to certain portions of the hearing
of ficer’s Findings of Fact, Conclusions of Law, and Recommended
Order (hearing officer’s findings) deprived the circuit court of
jurisdiction and rendered judicial review “noot.” The record
reveal s that Davenport did, in fact, file exceptions to the
hearing officer’s findings. As Davenport filed exceptions to
the hearing officer’s findings, we are of the opinion that
jurisdiction was proper because Davenport exhausted al
adm ni strative remedi es before seeking judicial review See

Swat zel | v. Commonweal th, Ky., 962 S.W2d 866, 869 (1998).

The City al so challenges the sufficiency of
Davenport’s exceptions. By only excepting to certain findings
of fact and conclusions of law, the Gty maintains that
Davenport “fails on the nerits to state a clai mupon which
relief may be granted.” Brief for Gty of Frankfort at 25. W
think the sufficiency of exceptions is better left for a
determ nation upon the nerits of a controversy. As the circuit
court dism ssed this action wi thout considering the nerits, it
is premature for this Court to reach such issue.

For the foregoing reasons, the opinion and order of

the Franklin Grcuit Court is affirmed in part and reversed in

10



part, and this cause is remanded for proceedi ngs consistent with

t hi s opi nion.
ALL CONCUR
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