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SCHRODER, JUDGE. Melisha Wite and Sharon MDani el s,
(appel l ants), appeal froman order of the Fayette Crcuit Court
denying their notion to alter, anend or vacate an order granting
summary judgnent in favor of Darryl Jones and Anerican Red Cross
(appel l ees). Appellants argue that there are genui ne issues of

material fact as to whether appellee, Darryl Jones (Jones),



negligently operated his vehicle resulting in a rear-end
collision with appellants. Upon reviewing the record in the
light nost favorable to appellants, we conclude that there are
genui ne issues of material fact, which preclude summary
judgnent. Hence, we reverse and remand for further proceedi ngs.

The only undi sputed facts in this case are that, on
April 19, 2001, appellants were traveling South on Linestone
Street in Lexington, Kentucky on their way to the Kentucky
Cinic. Wite was driving the vehicle and McDaniels was a
passenger. The norning of the collision, Jones was al so driving
Sout h on Linmestone transporting several persons in a Red Cross
bus. Jones was enpl oyed as a driver by Red Cross, transporting
el derly and di sabl ed persons for nedical treatnents and
appoi ntments. \When Wiite made a | ane change, her car was rear-
ended by the bus driven by Jones.

In a conplaint filed on August 3, 2001, appellants
claimed that Jones negligently operated his vehicle so as to
cause the collision injuring both Wiite and McDani el s and
damagi ng Wiite’'s vehicle. Appellees asserted that the accident
was the result of White' s and/or MDaniels’ own negligence.

They al so relied upon the defenses of contributory and
conpar ati ve negli gence.

Depositions were taken from Wite, MDaniels, and Judy

Dunn, an eyewitness to the accident. Affidavits were entered
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into the record fromJones, Tonya McMil |l en, a passenger on the
bus at the tine of the collision, and Ed Brady, Jones’
supervi sor who arrived on the scene approximately 15 m nutes
after the collision occurred. The stories vary as to exactly
how the collision occurred. Wite stated that she signaled to
make a | ane change, did not observe the bus in the other I|ane,
changed | anes, and then slowed her vehicle in an attenpt to
nmerge into the turn | ane. She stated that when she | ooked in
her rear-view mrror, the bus was overtaki ng her and she was
forced to accelerate in an attenpt to avoi d being rear-ended.
Jones stated that he was traveling wthin the posted speed limt
and that he was nmintaining a proper |ookout for traffic when
White cut directly in front of his bus and i mmedi ately stopped
at a green light. He stated that he responded by braking but
because of Wiite’' s sudden | ane change and reduction in speed,
was unable to avoid the collision. Tonya McMillen stated
virtually the sanme facts as Jones. Judy Dunn stated that she
was traveling approximately a half of a bl ock behind the
vehi cl es when the collision occurred. She stated that Wite was
traveling behind the bus in the fast lane of traffic, abruptly
changed | anes, accel erated past Jones and then abruptly cut in
front of Jones. She admtted that she could not observe the
di stance between the two vehicles when White changed | anes but

that Wiite was very close to the bus.
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Appel l ees filed a notion for sumrary judgnent on
July 3, 2002. A hearing on the notion was held on July 12,

2002, after which the circuit court entered sunmary judgnment in
favor of appellees. Appellants filed a notion to alter, anmend
or vacate the judgnent on July 25, 2002. The circuit court held
a hearing on the notion on July 26, 2002, and on August 21,

2002, denied the notion. It is fromthese orders that
appel I ants appeal .

Appel l ants argue that it is a question of fact for the
jury as to whether Jones was negligent. They contend that the
record contains proof of Jones’ negligence or a permssible
i nference of negligence on the part of Jones. They al so argue
that summary judgnent was inproperly granted before they were
abl e to depose Jones. Appellees argue that appellants failed to
present any evidence to support a finding that Jones breached
any duty to appellants, entitling themto sumary judgnent.

When a trial court grants a notion for sunmary
j udgnment, the standard of review on appeal is "whether the tria
court correctly found that there were no genuine issues as to
any material fact and that the noving party was entitled to

judgnment as a matter of law " Scifres v. Kraft, Ky. App., 916

S.W2d 779, 781 (1996). The trial court nust view the evidence
in the light nost favorable to the nonnoving party and shoul d

grant summary judgnent only if it appears inpossible that the
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nonnovi ng party will be able to produce evidence at tria

warranting a judgnent in his favor. Steelvest, Inc. v.

Scansteel Service Center, Inc., Ky., 807 S.wW2d 476, 483 (1991).

The trial court "nust exam ne the evidence, not to decide any

i ssue of fact, but to discover if a real issue exists." |Id. at
480. The inquiry should be whether, fromthe evidence of
record, facts exist which would nmake it possible for the non-
nmoving party to prevail. “In the analysis, the focus should be

on what is of record rather than what m ght be presented at

trial.” Wlch v. American Publishing Co. O Kentucky, Ky., 3

S.W3d 724, 730 (1999). Because summary judgnent addresses only
| egal questions and the existence of disputed material issues of
fact, this Court need not defer to the trial court's decision

and will review the issue de novo. Scifres, 916 S.W2d at 781.

“I'n order to state a cause of action based on
negligence, a plaintiff must establish a duty on the defendant,
a breach of the duty, and a causal connection between the breach
of the duty and an injury suffered by the plaintiff.” Lews v.

B &R Corp., Ky. App., 56 S.W3d 432, 436-437 (2001). Lucas v.

Davis, Ky., 409 S.W2d 297 (1966), lists the common | aw duties
of a driver, as codified in the Kentucky Revised Statutes, as
foll ows:

1) Violation of KRS 189.340(6)(a), which

directs that the operator of a notor vehicle
shall not follow another vehicle nore



closely than is reasonabl e and prudent
having regard for traffic and road
condi ti ons;

(2) violation of KRS 189.390(1), which
directs that the operator of a notor vehicle
shal | not operate the vehicle at a greater
speed than is reasonable and prudent in
light of traffic and road conditions;

(3) violation of KRS 189.290(1), which
directs all nmotorists to drive in a careful
manner with regard for the safety and
conveni ence of pedestrians and ot her
vehi cl es on the highway;

(4) violation of KRS 189.080(1), which

requires the sounding of a horn or other

sound device to warn of the approach of a

not or vehicle.

Id. at 299-300.

Wiite testified that she signal ed appropriately before
changing I anes. She also testified that she | ooked but did not
see the bus when she changed | anes. She further stated that,
after changing | anes, she slowed to get into the turn |ane but
when she | ooked in her rearview mrror, she saw the bus
overtaki ng her, at which point she accelerated to get out of the
way but was rear-ended. MDaniel’s story, though not exactly
the sane, was quite simlar to Wite's. Appellants argue that
Jones nust have either been speeding or inattentive and
therefore, negligent. |If we accept appellants’ argunent, Jones

is strictly liable sinply because he rear-ended Wiite' s vehicle.

Clearly, this is not the law in Kentucky. 1d. and USAA Cas.



Ins. Co. v. Kraner, Ky., 987 S.W2d 779, 782 (1999). W

di sagree that the cases cited by appellants prove that Jones was
negligent as a matter of law. However, we are still left with
the question as to whether a permi ssible inference may be drawn
as to Jones’ negligence.

Appel | ees make nuch of the fact that Wite stated that
she did not see the bus until just before inpact, and therefore
she cannot testify that the bus was speeding, follow ng too
closely or that Jones was inattentive. |If we accept appell ees’
argunent, the driver of a vehicle involved in a collision with
anot her vehicle would never be able to survive sunmary judgnent
unl ess she personal ly observed that the other vehicle was
speeding or inattentive or there was a third-party eyew tness
who could so testify. Neither is this the | aw

Kramer and Lucas hold that a driver is not negligent
as a matter of |aw when he strikes another vehicle fromthe
rear. However, they support appellants’ argunent that the
driver’s negligence is a question of fact for the jury. 1d. and
Lucas, 409 S.W2d at 300. In essence, Wite' s story is that she
was traveling the speed lint, appropriately signaled, changed
| anes when she observed it was safe to do so, slowed her
vehi cl e, and when she next |ooked in her rear view mrror, the
bus was overtaking her. For purposes of summary judgnent,

viewing the facts in a light nost favorable to appellants, a
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perm ssible inference is that the bus was unable to stop because
it was either traveling too fast for the traffic conditions or
the driver failed to observe Wiite's | ane change and reduce
speed in tinme to stop without colliding with the vehicle. Wile
it is true that the weight of the evidence in this case highly
favors Jones, trial courts are to refrain fromweighing the
evi dence at the summary judgnent stage. Steelvest, 807 S.W2d
482- 483.

Because we concl ude that sunmary judgnment was
i nproper, we need not address the issue of whether summary
j udgnment shoul d have been granted before appellants had an
opportunity to depose Jones.

The summary judgnment of the Fayette Circuit Court is

reversed and the case is remanded for further proceedi ngs.
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