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BEFORE: BAKER, COWBS, and SCHRODER, Judges.
COvBS, JUDGE. Carl Crick appeals pro se froman order of the
Hopkins Circuit Court denying his notion to vacate or set aside
his sentence pursuant to RCr! 11.42 and CR? 60.02. Finding no
error, we affirm

On Decenber 14, 1999, Crick was charged with the
crimes of conplicity to robbery and conplicity to nurder. The

indictnment alleged that he helped his girlfriend, Margaret

! Kentucky Rules of Crimnal Procedure.
2 Kentucky Rules of Civil Procedure.



Deason, rob and rmurder Wel by Phillips. Pursuant to a plea
agreenent, on February 16, 2001, Crick entered a plea of guilty
to two anended charges of tanpering with evidence. According to
the ternms of the agreenent, the Conmonweal th agreed to recomend
that Crick be sentenced to five years on one count of tanpering
and to two years on the second count -- with the sentences to
run consecutively for a total of seven years. |In exchange for
the reduction of the charges pending against him Crick agreed
to testify against his co-defendant, Deason.

Bef ore accepting the plea, the trial judge engaged in
a lengthy colloquy with Crick to insure that Crick was inforned
of the constitutional rights that he was waiving by pl eading
guilty and that he was satisfied with the representation of his
attorney. The judge al so questioned Crick about his
participation in the crinmes against Phillips in order to
ascertain that there was a factual basis for the plea to the
anended charges. Crick confessed that he had w ped fingerprints
fromthe scene of the crinmes, had disposed of cigarette butts
bearing traces of |ipstick, and had renoved a bl ood- st ai ned
chair fromthe prem ses. The trial court accepted the plea but
post poned sentencing until after Deason’s trial.

On February 4, 2002, Crick was sentenced to serve
seven years in prison. Although the witten judgnent sentencing

himconformed with the plea agreenent in all respects, the tria
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court erred in reciting the grounds, misstating that Crick was
bei ng sentenced for tanpering with physical evidence and for the
crime of facilitation to commt nurder rather than for the two
counts of tanpering with evidence.

On July 29, 2002, Crick noved the trial court to
vacate, set aside, or correct his sentence. As grounds for his
notion, he argued: (1) that the trial court was biased agai nst
him (2) that his trial counsel had rendered ineffective
assi stance by failing to correct the trial court’s oral ms-
statenent at sentencing; and (3) that his plea to two counts of
tanpering with physical evidence violated his constitutiona
guar ant ees agai nst doubl e j eopardy.

On Septenber 18, 2002, the trial court entered an
order addressing and correcting the sentencing error.

The pl ea agreenent and judgenent [sic] as

originally filed, with 2 counts of tanpering

wi th evidence, are correct and said judgnment

on those counts for a total of 7 years was

correctly inposed.

On Novenber 7, 2002, the trial court entered a second order
addressing Crick’s notion to set aside the judgnent. The Court
determned that Crick’s allegation of bias was w thout nerit
because: (1) Crick failed to present any evidence that he was
treated unfairly by the trial court so as to indicate the

al l eged bias; (2) Crick had been sentenced consistently with his

pl ea agreenment. Wth respect to the double jeopardy issue, the
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trial court noted that Crick hinself requested that both of the
charges agai nst him be reduced to tanpering with physica
evidence. Additionally, the court concluded that Crick’s action
of wi ping away fingerprints constituted one count of tanpering
while his renoval of the bl ood-stained chair constituted a
separate crinme. Crick’s notion was denied, and this appea

f ol | owned.

In his appeal, Crick argues that he is “inprisoned
W t hout any sentence whatsoever” and that the trial court erred
inrefusing to correct this injustice. (Appellant’s brief p. 6.)
He al so argues that his constitutional rights have been viol at ed
because the trial court |acked jurisdiction to sentence himto
serve five years for a crine for which he had never been
i ndicted. Because he has already served the two-year sentence
on one count of tanpering, he seeks an order fromthis Court
directing that he be imediately rel eased from prison.

The sole basis for Crick’s argunent is the discrepancy
between the court’s oral statenent at sentencing and the witten
j udgnment. However, as the Commonweal th points out, the witten
judgnment correctly confornmed to the plea agreenent.

Consequently, the trial court's erroneous citation has no | ega
import nor does it result in any adverse consequences to Crick.

When there is an inconsistency between ora

statenents of a court and an order reduced
to witing, the latter nust prevail.
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Assunming for the sake of argunment that the
statenents are inconsistent, if they could
be used to, in effect, inpeach the tria
court’s witten order, “the result would be
t he destruction of any certainly as to the
ef fect of judgnents and a state of chaos in
judicial proceedings.”

Commonweal th v. Taber, Ky., 941 S.W2d 463, 464 (1997), quoting

Conmmonweal th v. Hicks, Ky., 869 S.wW2d 35, at 38 (1994).

Crick cannot avoid the terns of a legitinmate plea
agreenent by recourse to an inadvertent error which was readily

susceptible of correction. Cardwell v. Commonweal th, Ky., 12

S.W3d 672, 675 (2000). As observed by our Suprene Court,
sentenci ng should not “be a ganme in which a wong nove by the
judge neans inmmunity for the prisoner.” 1d., quoting Bozza v.

United States, 330 U S. 160, 166-667, 67 S.Ct. 645, 649, 91

L. Ed. 818 (1947). The trial court acted properly in declining
the requested relief.

Crick also contends that the judgnent and sentence
violate the protections provided by the double jeopardy cl auses
of the state and federal constitutions. He contends that he
visited the scene of the crine on only one occasion and that he
was puni shed twice for the “very sane crine.” (Appellant’s brief
p. 8. ) However, Crick did conmt two separate acts of tanpering
wi th evidence during the course of that single visit.

Protection agai nst doubl e jeopardy does not apply where separate

of fenses occur during the same transaction. Burge v.
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Commonweal th, Ky., 947 S.W2d 805 (1996). Crick pleaded guilty

to violating KRS® 524.100, which provides as foll ows:

(1) A personis guilty of tanpering with
physi cal evi dence when, believing that
an official proceeding is pending or
may be instituted, he:

(a) Destroys, nutilates, conceals,
renoves or alters physica
evi dence which he believes is
about to be produced or used in
the official proceeding with
intent to inpair its verity or
availability in the official
pr oceedi ng.

The trial court correctly reasoned that each act of
destroying, altering, or renoving physical evidence constituted
a distinct and separate offense. In reviewing the test set

forth in Blockerburger v. United States, 284 U S. 299, 52 S.Ct.

180, 76 L.Ed. 306 (1932), we conclude that the two counts of
tanpering (one involving wiping fingerprints fromthe scene and
the other renoving a chair) each required some proof which the
ot her did not.

W need not address the Commonweal th's argunent that
Crick waived the right to i nvoke the doubl e jeopardy clause by
hi s own suggestion that both charges be reduced to tanpering.
Regardl ess of any waiver — inplied or explicit, a constitutiona

anal ysi s pursuant to Bl ockburger suffices to sustain the

3 Kentucky Revised Statutes.



determi nation of the trial court that Crick’s rights were not

vi ol at ed.
The judgnent of the Hopkins Crcuit Court is affirned.
ALL CONCUR
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