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BEFORE: JOHNSON, SCHRODER, AND TACKETT, JUDGES.
SCHRODER, JUDGE. This is an appeal from an order denyi ng
appellant's CR 60.02 notion alleging that the trial court erred
in computing his sentence. Upon review of the record, we reject
appellant's contention that the court so erred. Hence, we
affirm

As a result of a drunk driving accident wherein one
person was killed and four others were injured, appellant,

W1 1liam Kennedy, was indicted on April 27, 1998, on the



foll ow ng charges: nmurder by manifesting extrene indifference
to human life by wantonly operating a notor vehicle under the
i nfluence (count 1); four counts of assault in the first degree
(counts 2-5); persistent felony offender in the second degree
("PFO 2") (count 6); and operating a notor vehicle with a
suspended |icense (count 7). On Decenber 17, 1998, Kennedy
entered a guilty plea pursuant to a plea agreenent. The plea
agreenent stated that in exchange for a plea of guilty to
mansl aughter in the second degree (count 1), four counts of
first-degree assault (counts 2-5), and PFO 2 (count 6), the
Conmmonweal th woul d reconmend that the charge of driving on a
suspended |icense (count 7) be dism ssed, that Kennedy be
sentenced to ten (10) years' inprisonnent on the second-degree
mansl| aught er charge (count 1), enhanced to twenty (20) years
under the PFO 2 charge (count 6), and that he be sentenced to
ten (10) years for each assault charge (counts 2-5) to run
concurrently with count 1. In the order on the guilty plea,
entered on Decenber 17, 1998, the |lower court correctly recited
the charges to which Kennedy was pl eadi ng pursuant to the plea
agreenent, but mstakenly stated that the Commonwealth's
recommended sentence for Kennedy was as foll ows:

COUNT 1. TEN (10) YEARS ENHANCED TO TVENTY

(20) YEARS; COUNT 2. TEN (10) YEARS; COUNT

3. TEN (10) YEARS;, COUNT 4. TEN (10) YEARS;

COUNT 5. TEN (10) YEARS, COUNT 6. TEN (10)
YEARS: COUNT 7. DI SM SSED;, COUNTS 2, 3, 4, 5
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AND 6 TO RUN CONCURRENT W TH COUNT 1 FOR A
TOTAL EFFECTI VE SENTENCE OF TVENTY (20)
YEARS TO THE DEPARTMENT OF CORRECTI ONS.
(enmphasi s added.)

In the court's final judgnent and sentence on the plea
of guilty entered on February 2, 1999, the court correctly
recited the charges to which Kennedy had pled guilty and
correctly stated the Commonweal th's reconmendation as to
sentencing. At the end of this order, the court stated that the
def endant "shall be confined for a maxi numterm of twenty years
to the Departnment of Corrections.”

On January 11, 2002, Kennedy filed a notion pursuant
to CR 60.02 to correct his sentence, alleging that "one sentence
coul d not enhance another" and that the court had intended to
sentence himto a total of only ten (10) years' inprisonnent
under the Decenber 17, 1998, order because it had included count
6, the PFO 2, as one of the sentences which would run
concurrently with count 1. It should be noted that Kennedy did
not file a direct appeal nor an RCr 11.42 notion in the case.

On February 5, 2002, the | ower court denied the CR 60.02 notion,
reiterating that Kennedy agreed to a ten-year sentence on the
second- degr ee mansl aught er charge, enhanced to twenty years by
his plea to PFO 2. This pro se appeal by Kennedy foll owed.

Kennedy first argues that the court is bound by the

Commonweal th's offer on the plea of guilty wherein the



Commonweal th agreed to reconmend that the sentence on count 6
(PFO 2) run concurrently with the ten-year sentence on count 1
such that the total sentence would be ten years. In viewng the
pl ea agreenment, we see that the Commonweal th agreed to no such
thing. The Commopnweal th agreed to recomend that the ten-year
sentence on count 1 be enhanced to twenty years pursuant to the
PFO 2 (count 6) and that the sentences on counts 2-5 only woul d
run concurrently with the sentence on count 1. Hence, this
argunent is devoid of nerit.

Kennedy next argues that the trial court intended to
sentence himto a total of only ten years by virtue of running
t he sentence on count 6 (PFO 2) concurrently with the ten-year
sentence on count 1 in its order of Decenber 17, 1998. W
di sagr ee.

In the order of Decenmber 17, 1998, the court
explicitly states that the ten-year sentence on count 1 would be
enhanced to 20 years, although the court then goes on to
m stakenly state that the sentence on count 6 (the PFO 2) is ten
years, which it included with those sentences to run
concurrently with the sentence on count 1. At the end of that
order, the court concludes that the total effective sentence
woul d be twenty years. Cearly, the court intended that the

sentence on count 1 would be enhanced by the PFO 2 (count 6)



since the PFOis the only nmeans of enhancenent contained in the
order. KRS 532. 080.
Being found to be a persistent felony offender is a

status not an independent crimnal offense. Malicoat v.

Commonweal th, Ky., 637 S.W2d 640 (1982); Hardin v.

Commonweal th, Ky., 573 S.wW2d 657 (1978). A clerical error,

which the trial court has the statutory authority to correct, is
an error which is not the deliberate result of judicial

reasoning. Cardwell v. Commonwealth, Ky., 12 S.W3d 672 (2000).

The court's inclusion of count 6 wth the sentences to run
concurrently with count 1 was clearly a clerical error since a
PFO convi ction does not result in a separate sentence thereon,
but rather provides only for enhancenent of an independent
fel ony sentence, and there was no judicial reason given for
including count 6 with counts 2-5. See KRS 532.080. The
court's final judgnent essentially corrected this clerical error
by specifically stating its intent to enhance the ten-year
sentence on count 1 to twenty years pursuant to the PFO 2
convi ction and by not including count 6 in the offenses to run
concurrently with the sentence on count 1. Accordingly, the
trial court properly denied Kennedy's notion to correct the
sent ence.

For the reasons stated above, the judgnent of the

McCreary CGircuit Court is affirned.
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