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BEFORE: BAKER, BARBER AND JOHNSON, JUDGES.

BARBER, JUDCE: Appellants, Jennifer Hicks, by and through her
parents and next friends, Linda H cks and Doug Hi cks, and Linda
Hi cks, Individually and Doug Hi cks, Individually, seek review of

a summary judgnent of the Fayette Circuit Court in favor of the



Appel lees, T & MJewelry, Inc., d/b/a The Castle, Carol’s
Sporting Goods, Inc., and Carol Harlin. W affirmin part,
reverse in part, and remand.

On July 24, 1997, Appellants filed a conplaint in the
Fayette Crcuit Court alleging that on or about July 25, 1996,
Scott Greer, then age 18, purchased a Jennings .22 caliber sem -
automatic pistol fromthe defendant, T & MJewelry, Inc., d/b/al
The Castle and/or the defendant Carol’s Sporting Goods.
Appel l ants further alleged that on or about July 26, 1996, G eer
fired the weapon hitting the Appellant, Jennifer H cks, in the
face and head causing serious injury.! Appellants naintained
that the purchase of the handgun was acconplished by reason of
Appel | ees’ negligence and by reason of violations of Kentucky
and Federal |aw’ and regul ations.

On June 12, 1998, Appellees noved for sunmary judgnent
on the grounds that the clainms asserted agai nst them for alleged

violations of the Federal Gun Control Act, 18 U S.C. § 922, et

1 On September 5, 1997, the trial court granted Appellees’ notion to
file athird party conplaint against Scott Geer. On Septenber 19,
1997, Geer filed an answer.

218 U.S.C. 922 (b) provides: It shall be unlawful for any |icensed
i mporter, licensed nmanufacturer, licensed dealer, or |icensed
collector to sell or deliver —

(1) any firearmor anmunition to any individual who the |icensee
knows or has reasonable cause to believe is | ess than eighteen years
of age, and, if the firearm or amunition is other than a shotgun or
rifle, or ammunition for a shotgun or rifle, to any individual who the
i censee knows or has reasonable cause to believe is |l ess than twenty-
one years of age[.]



seqg., did not give rise to a private cause of action under KRS
446.070, citing Aldernman v. Bradley;® further, that any all eged
negl i gence or violations by the Appellees were not a substantia
factor in, or proximate cause of, Geer’s firing the handgun.

In an Qpinion and Order entered Septenber 2, 1998, the

trial court granted partial sunmary judgnent in favor of

Appel | ees:

Def endant argues that the recent Kentucky
Court of Appeal s decision, Al derman v.

Bradl ey, Ky. App., 957 S.W2d 264 (1997) is
controlling and dispositive of this case and
therefore, summary judgnent nust be granted.
Courts across the country are divided on the
i ssue of whether Congress intended to create
a private cause of action for victins
injured by firearns obtained in violation of
Federal Gun Control Legislation. This Court
agrees that Alderman clearly holds that a
violation of 18 U. S.C., subsection 922, does
not give rise to a claimfor negligence per
se under Kentucky law. However, Plaintiffs
al so present their clains under the theory
of ordinary negligence. Citing Wal don v.
Housi ng Authority of Paducah, 854 S.W2d 777
(1991). Plaintff’s [sic] argue that common
| aw negligence will lie in an action
involving the crimnal use of firearns that
results in personal injury. This Court

agr ees.

Therefore, Defendants notion for summary
judgnent is sustained in part and overrul ed
in part. The Plaintiffs may proceed with
the case on ordinary negligence theory, but
may not use the theory of negligence per se
pursuant to Federal or state statutes or
regul ati ons.

® Ky. App., 957 S.W2d 264 (1997).



On March 28, 2002, the trial court entered an
Opi nion and Order deciding the remaining i ssue of whether
Appel l ants could maintain a claimfor comon | aw negligence.
The decision contains a detailed summary of the facts
necessary to an understandi ng of the issues before us:

On July 18, 1996, Scott Greer and Jennifer

Hi cks went to The Castle on Nicholasville
Road. Scott G eer conpleted the required
docunentation in order to purchase a
handgun. The docunents contai ned proof that
Greer was 18 years old. The enpl oyee,
despite training to the contrary, sold the
gun to the 18 year old. On July 25, 1996,

G eer picked up the Jennings .22 cali ber

sem -automati c pistol he had purchased.
Again at the tinme of the purchase he showed
identification that confirnmed his age. The
foll owi ng day, July 26, 1996, Scott G eer
was i n possession of the pistol while riding
in the front passenger seat of a car that
Jenni fer Hi cks was driving. Geer, who

t hought the gun was unl oaded, pointed the
gun at Hi cks’ head and pulled the trigger in
order to scare her. Instead, he shot her in
the face, causing a serious head injury.
Crimnal charges were brought and G eer pled
guilty to Assault in the Fourth Degree.

Carol Harlin, previously a bookkeeper for T
& MJewelry, Inc. d/b/a The Castle, took
over the firearns business fromprior

owners, Jimry Lanbert and Philip Bl ock,
convicted fel ons, who could no I onger hold a
federal firearnms |icense. Carol Harlin,
subsequent |y began Carol’s Sporting Goods,
Inc., in order to possess a federal firearns
Iicense, and operated that business on site
in The Castle. Carol’s Sporting Goods had
two enpl oyees. However, the enployees of T
& MJewelry, Inc. d/b/a, The Castle, were
also trained to sell firearns, as well. In
fact, it was both a T & M Jewelry enpl oyee

-4-



who began the sale on July 18, 1996, and who
conpl eted the actual sale transaction on
July 25, 1996.

* * %

In anal yzi ng whet her a sinple negligence

cl ai m can be nmade under the facts of this
case, the Court nust deci de whether the

Def endants owed a |l egal duty to the
Plaintiffs and if they did, would the breach
t hereof be the proxi mate cause of the
injury.

[ The Court noted its struggle with the issue
of foreseeability, comenting that “it is
even clearer than ever why the Federal Gun
Control Act restricts the sale of firearns
to those 21 years or older, and that the
statistics are “astonishing,” in reference
to the Report on Gun Crine in the Age G oup
18-20 by the Departnment of Treasury and the
Depart nent of Justice, June 1999, attached
as Appendix Cto Plaintiff’'s response]

It may be that such actions as were taken by
Greer mght be foreseeable and if so, the
uni versal duty would then apply to the

Def endants, allowi ng the cause to proceed.
However, it is undeniable, as already rul ed
upon, that the Federal Gun Control Act does
not provide a private right of action.

Furt her, Kentucky |aw does not possess the
same restrictions as federal law, and it is
perm ssible to sell a firearmto a person
who i s under 21 years of age.

The Plaintiffs cannot neet their burden of
proving that they have the right to a common
| aw negligence claim Defendants did not
have a conmmon |law duty to refuse to sell the
handgun to Scott G eer. Even if it were
found that Defendants did have such a duty,
the | aw does not consider Scott Geer’s
conduct to be foreseeable and thus, as a
supersedi ng cause, Defendants are relieved
of liability in this case.



The trial court granted summary judgnent in favor of
Appel | ees, concluding that duty and causation were “clearly
absent.”

On April 23, 2002, Appellants filed a notice of appea
to this Court. The standard of review on appeal of a sunmary
judgnment is whether the trial court correctly found that there
were no genuine issues as to any material fact and that the
noving party was entitled to judgnent as a matter of |law. There
is no requirenent that we defer to the trial court, because
factual findings are not at issue.?

On appeal, Appellants ask that we “decline to foll ow
this Court’s recent decision in Al derman.® Al dernman hol ds that
KRS 446.070° is limted in its reach to violations of Kentucky
statutes and does not give rise to a private cause of action for
viol ation of the Federal Gun Control Act. Citing Baker v.

VWite,” this Court construed the term*“statute,” as presently

“ Scifres v. Kraft, Ky. App., 916 S.W2d 779, 781 (1996).
°> Supr a.

® KRS 446.070 provides: “A person injured by the violation of any
statute may recover fromthe offender such damages as he sustai ned by
reason of the violation, although a penalty or forfeiture is inposed
for such violation.”

7 251 Ky. 691, 65 S.W2d 1022 (1933). In Baker, the issue was whet her
violation of a city ordinance gave rise to a cause of action

predi cated on section 466, Kentucky Statutes, which provided: "A
person injured by the violation of any statute may recover fromthe
of fender such danage as he may sustain by reason of the violation
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used in KRS 446.070, to apply to “laws enacted by the suprene

| awneki ng body of the state.”?®

The | egislature did not expressly include
federal laws within the purview of KRS
446. 070, and as related in Baker, supra,
“statute” as utilized in Chapter 446, et
seq., refers to those | aws enacted by our
General Assenbly. . . . Wen read inits
entirety Chapter 446 clearly denonstrates
the legislature’s intention and attenpt to
establish rules for construing, interpreting
and applying the statutes enacted by it —
t he suprene | aw maki ng body of our
Conmonweal t h. °

Appel I ants argue that Al derman shoul d be di sregarded,
in part, because Baker v. Wite, cited therein, has “never been
cited by the Suprenme Court of Kentucky as authority on any
issue. . . .” That is neither correct, nor reason to disregard
Al derman. W do not have the authority to declare that
deci sions of the Supreme Court of Kentucky or its predecessor

court have inplicitly been overrul ed because of age. !

al though a penalty or forfeiture for such violation be thereby

i nposed. " (Enphasis added). The high court construed the words, “any
statute,” according to “comon usage and understanding” to apply to

“l aws enacted by the suprene | awraki ng body of the state.” I1d., at
695.

8 Alderman, 957 S.W2d at 266-67.
% 1d.

10 Revenue Cabinet v. Kentucky-American Water Co., Ky.,
997 S.wW2d 2 (1999).



Appel l ants contend that Cncinnati, NO & T.P.R R V.
Gregg, !t “found . . . [KRS 446.070] to apply to federal statutes”
not long after its enactnment. W cannot assune, from our
readi ng of Gregg, that the issue of whether Section 466 Ky.
Statutes applied to federal statutes was actually litigated in
that case. Notw thstanding, Gegg was decided 29 years before
Baker .

Appel l ants al so cite decisions fromvarious federa
and state courts, in an attenpt to dissuade us fromfoll ow ng
Al derman. Those cases all predate Al derman, and unli ke
Al derman, do not have stare decisis effect, here. Moreover,
this Court, in deciding Al derman, “reviewed cases from various
state and federal courts that have considered the scope and

effect of the federal |egislation.”?!?

Al derman is dispositive of
the issue before us. Accordingly, we affirmthe trial court’s
Sept enber 2, 1998 Opi nion and Order granting partial summary
judgnent in favor of Appellees, on the ground that KRS 446.070
does not give rise to a cause of action for violations of the
Federal Gun Control Act.

However, Al derman is not determ native of whether or

not Appellants can maintain a comon |law claim To maintain a

cause of action based on negligence, Appellants nust establish:

11 Ky. App., 80 S.W 512 (1904).

12 957 S.w2d at 267.



(1) a duty on the part of the defendant; (2) a breach of the
duty; and (3) a causal connection between the breach and an
injury suffered by the plaintiff. “The question of duty
presents an issue of law. 57A Am Jur.2d Negligence § 20;
Prosser and Keeton on Torts, 8 37 (5th ed. 1984). \Wen a court
resolves a question of duty it is essentially making a policy
det ermi nation.”*3

Here, Appellants assert that Appellees had a duty to
exercise ordinary care in their actions to ensure the safety of
others. Odinary care varies with the nature of the business
and the use to which the premises are put. It is “‘a care
commensurate with the particular circunstances involved in the
given case.’ "' W agree with Appellants that 18 U.S.C. § 922(b)
is relevant to this inquiry. The fact that violation of the
federal statute does not give rise to a private cause of action
under Kentucky | aw does not nean that the federal statute should
be di sregarded entirely.

We believe that the reasoning in Decker v. G bson

15

Products Conpany of Al bany, Inc.,™ is applicable to the facts of

this case. Decker involved the sale of a pistol in violation of

B Mullins v. Cormonwealth Life Ins. Co., Ky., 839 S.W2d 245, 248
(1992) .

¥ Murphy v. Second Street Corp., Ky. App. 48 S.W3d 571, 574 (2001),
citing Sidebottomv. Aubrey, 267 Ky. 45, 101 S.W2d 212, 213 (1937).

15 679 F.2d 212 (11'" Gir. 1982).



18 U.S.C. 922(d)(1). That section of the statute prohibits a
Iicensed dealer fromselling firearns to felons. The purchaser,
Et heri dge, had been convicted of the felony of aggravated
assault in 1967; at the time of purchase, he produced a
restoration of civil rights formissued by the State of Florida
in 1972. The sheriff had advi sed the sal esperson when the sale
was made that it was perm ssible to sell the pistol to
Et heri dge; however, the sale was in violation of the federa
statute. Wthin 48 hours of purchasing the pistol, Etheridge
used it to nurder his former wfe.

The U. S. District Court for the Mddle District of
Ceorgia had rejected a statutorily-created cause of action;
further, the district court had failed to address plaintiff’s
argunent that the Federal Gun Control Act created a standard
agai nst which to neasure the seller’s conduct for purposes of
determ ning negligence. On appeal, the Eleventh Circuit
concl uded that:

Regar dl ess of whether a violation of the Gun

Control Act constitutes negligence per se in

Georgia, a legal determ nation we | eave to

the trial court, plaintiffs are entitled to

have the jury consi der whet her defendant’s

sale of the pistol to a person known to have

been convicted of aggravated assault was

reasonable in light of the federal statute,

the restoration of civil rights shown to the

sal esperson, the response received fromthe

sheriff, the alleged duty of the corporate

defendant to properly instruct its enpl oyees
concerning these matters, and all of the

-10-



ot her facts surroundi ng the gun
transaction.

In Lipari v. Sears, Roebuck & Co.,! cited by
Appel l ants, the plaintiff sued Sears for selling a shotgun to a
mental | y-inpaired individual, who fired the gun into a
ni ghtclub, injuring the plaintiff and killing her husband. The
Nebraska court explained that “[p]roof that Sears violated the
federal @un Control Act does not establish negligence per se. A
violation of a statute is nerely evidence of negligence which is
considered by the trier of fact with all the other evidence.”?®

The ot her evidence in the case sub judice includes the
admtted failure of Carol’s Sporting Goods to followits own
rules. Carol’s trained its enployees and enpl oyees of The
Castle not to sell handguns to 18 year ol ds:

Carol Hardin testified by deposition:

@B14 As the owner, operator, sole

proprietor of a corporation which sold

weapons in July of 1996, did you have any

personal know edge as to how ol d an

i ndi vidual had to be before your corporation
could legally sell a firearmto then?

A Yes.
@B15 And how old did they have to be?
A Ei ghteen for a hand—a | ong gun and

twenty-one for a —handgun.
@B16 So you were aware in July of 1996 t hat
it would have been illegal for your conpany

1 1d. at 216.
17497 F.Supp. 185 (D. Neb., 1980).

8 1d. at 196.
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or corporation to sell a handgun to Scott

G eer?

A Yes.

@17 What, if any, witten policies did
Carol’s Sporting Goods have regarding the
sal e of handguns in July of 19967

A The ATF books. They give you a book
that has all the rule and regulations init,
and we use that.

@19 Oher than the ATF book, did you,
Carol’s Sporting Goods, provide any witten
policies to any of your enployees regarding
t he sal e of handguns?

A No.

@320 What, if any, training did you give to
your enpl oyees regardi ng the sal e of
handguns?

A They went over the — the highlights of

t he book, you know, the—ike the age and the
forms. . . . So they' d go over all the
fornms and the questions. There s questions
t hat you—that —+that are asked of the people:
Are they a convicted felon; are they on
drugs; are they under nental; are they under
donesti c viol ence, harassnent.

@B21 Who, they, went over the highlights?
A Mari | yn.

@22 So Marilyn, as the manager of Carol’s
Sporting Goods, went over these highlights
with all the enployees of Carol’s Sporting
Goods?

A Ch, yeah.

Q Did anyone go over those highlights
with the enpl oyees of The Castle?

A Yes, yes.

Q Who?

A Mari | yn.

Q Tell me the procedures Marilyn woul d
use to nake sure that all enpl oyees of
Carol’s . . . and The Castle were aware of

all those highlights.

A When you'd hire a new enpl oyee, they
woul d receive training in sales, and then
Marilyn woul d go over the forms and the
book.

-12-



Har di n was asked what enpl oyees were instructed about
sel ling handguns to 18 year olds. Hardin responded, “That you
couldn’t do it.” Hardin' s testinony reflects that when sal es
personnel got a date of birth, they were instructed to cal cul ate
how ol d a person was before selling a gun. Hardin testified
there were calculators “all over the place” to do this.

Kent ucky | aw recogni zes that rules governing the
conduct of a business may be considered as evi dence of standard
of care where an injured party seeks to recover for injuries
inflicted because of violation or nonobservance of the rule. In
Wlliams v. St. Claire Medical Center,!® we held that by failing
to enforce its own rules and regul ations, a hospital may breach
its duty to a patient. In Ray v. Hardee's Food Systems, Inc.,?
an off-duty enpl oyee brought a common | aw action agai nst his
enpl oyer, alleging that the negligence of the enployer’ s agent
was a substantial causative factor of his injuries, where the
agent failed to conply with the enployer’s policy, thereby
depriving himof adequate protection against an assailant. This
Court hel d:

Vi ew ng the evidence nost favorably to .

[the plaintiff], we think there was

sufficient evidence to put Hardee's to its

proof as to precisely what information was
received as to the inpending disaster and

19 Ky. App., 657 S.W2d 590, 595 (1983).

20 Ky. App., 785 S.W2d 519 (1990).
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whether it followed its own rules

promul gated for enpl oyee safety. . . . The
all egations in the case sub judice charged
nore than the nere failure to provide a safe
pl ace to work. Rather, this case is

prem sed upon Hardee's failure to provide a
safe place to work by not enforcing its own
rul es pronul gated for enployee safety. That
viol ation of safety rules nmay properly be
considered in a negligence action by an

enpl oyee agai nst his enpl oyer was | ong ago
est abl i shed.

It has been so often decided by this
court that the rules governing the
conduct of a business may be read in a
suit between the enployer and enpl oyee
by either party, when the injured party
is suing to recover for injuries
inflicted because of the violation or
nonobservance of the rule . 2t
Next, Appellants assert that the negligent sale of the
handgun to Greer was a substantial factor in the shooting
resulting in Jennifer Hcks injuries. In determ ning whether
sumary judgnent was properly granted, we nust determ ne whet her
Greer’s act was a superseding cause of the injuries to Jennifer
Hi cks. The issue is a question of law to be resolved by the
court.??
The trial court stated that if Greer’s actions were

foreseeabl e, then “the universal duty would then apply to the

Def endants all owi ng the cause to proceed.” Noting the

21 1d., at 520.

22 Hall v. Mdwest Bottled Gas Distributors, Inc., Ky., 532 S.W2d 449,
452 (1975).
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intentional nature of Geer’s act and the fact that he pled
guilty to assault in the fourth degree, ?® the court concl uded
that “the | aw presunes Scott Greer’s conduct was not foreseeable
and was indeed a supersedi ng event that caused Jennifer Hi cks’
injury and that the Defendants coul d not have been expected to
foresee it.” W disagree.

In Britton v. Woten, our Suprene Court rejected “any

all-inclusive general rule that . . . ‘crimnal acts of third
parties ... relieve the original negligent party from
liability.”" The Court noted that “[t]his archaic doctrine has

been rejected everywhere.”?

We agree with the reasoning in Decker that “[t]he Gun
Control Act would seemto mlitate against” a determ nation that
t he conduct was not foreseeable.® “Citing statistics |inking
the use of firearns with the increase in violent crine, Congress
stated the purpose of the Act was to restrict the availability

of firearns to ‘those not legally entitled to possess them

23 KRS 508. 030 provi des:

(1) A person is guilty of assault in the fourth degree when

(a) He intentionally or wantonly causes physical injury to another
person; or

(b) Wth reckl essness he causes physical injury to another person by
nmeans of a deadly weapon or a dangerous instrunent.

(2) Assault in the fourth degree is a C ass A m sdeneanor

24 Ky., 817 S.W2d 443, 449 (1991).

% Supra, at 215.
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because of age, crininal background, or inconpetency.’”?®

Accordi ngly, we cannot say, as a matter of law, that Geer’s act
was so extraordinary and unforeseeable as to relieve Appellees
of liability, in the event it is determined by a jury that they
wer e negligent.?

We therefore reverse the trial court’s March 28, 2002
Opi nion and Order and remand this case for trial. Appellants
are entitled to have the jury consider whether the sale of the
handgun to the 18 year-old G eer was reasonable in |ight of the
federal statute, the rules governing the business, and all of
the other relevant facts surrounding the subject transaction.

ALL CONCUR

BRI EFS AND ORAL ARGUMENT FOR BRI EF FOR APPELLEES:
APPELLANTS:

James D. |shmael, Jr.
Robert L. Elliott Barry M|l er
Lexi ngt on, Kent ucky Lexi ngt on, Kent ucky

ORAL ARGUMENT FOR APPELLEES:

Janmes D. Ishmael, Jr
Lexi ngt on, Kentucky

2 1 d.

2’ M dwest Bottled Gas, supra.
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