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HUDDLESTON, Seni or Judge: Henry Brokaw appeals from a Mbrgan
Crcuit Court order dismssing his petition for a declaratory
j udgnment . Brokaw argued in the petition that he was denied due

process of |aw when a prison disciplinary conmttee “unlawful ly

! Seni or Judge Joseph R Huddleston sitting as Special Judge
by assignnent of the Chief Justice pursuant to Section 110(5)(b)
of the Kentucky Constitution and Ky. Rev. Stat. (KRS) 21.580.



extended” his period of inprisonment based on scientifically
unreliable evidence [0 the results of a Duquenoi s-Levi ne Reagent
test. ?

Brokaw is an inmate at the Eastern Kentucky
Correctional Conplex. On Decenber 20, 1999, Brokaw was charged

with “possession or pronoting of dangerous contraband” after a

Chemcally the Duquenois test is the principal test for
t etrahydrocannabi nol, the hallucinogenic constituent of
mari j uana. The test procedure involves the application of
Duquenoi s’ reagent to an extract of the sanple, or directly
to the sanple . . . if the treated reagent is placed with
chl oroform and the purple coloration is absorbed into the
chloroform nost chemsts can state with certainty that

marijuana is present. People v. Escalera, 143 Msc.2d 779,
783, 541 N.Y.S.2d 707, 709 (N.Y. Cim C. 1989)(citation
omtted).

Al'legedly, the principal shortcomng of the test as
nodified for field use is that it can give “false negatives.”
Id., 143 Msc.2d at 783, 541 N.Y.W2d at 710.

According to Brokaw, this test “was abandoned or
dis[re]garded by the Drug Enforcenent Agency (DEA) due to its
unreliability” as docunented in “Mchael Smitha v. M chael
O Day, Morgan Circuit Court, Gvil Action No. 94-Cl-00032,” and,
therefore, both the Departnent of Corrections and MIlion were
pl aced on notice regarding its unreliability. As observed by
MIllion, the case to which Brokaw was presumably referring is
Smth v. ODea, Ky. App., 939 S W2d 353 (1997). Contrary to
Brokaw s assertion, however, Snmith, does not stand for the
proposition that Duquenois-Levine test results do not constitute
sufficient evidence to support the decision of a prison

di sciplinary commttee. In that case, we held that “the ‘sone
evidence’ standard of review provides courts with a sufficient
check upon adjustnment conmttee fact-finding.” 1d. at 358.



search of his prison cell led to the discovery of thirteen small
bags of marijuana.® Brokaw adnitted owning the bags in question.

On January 4, 2000, the EKCC adjustnment commttee
conducted a hearing on the matter at which Brokaw pled guilty to
possessi on of dangerous contraband. Based on Brokaw s plea and
the facts as set forth in the disciplinary report form the
commttee found him guilty as charged, assigned him to ninety
days’ disciplinary segregation and ordered the forfeiture of 180
days of “good tine.” Brokaw appeal ed* the committee’s decision
to the warden (MIlion) who concurred wth the conmttee on
January 20, 2000. In denying Brokaw s appeal, MIlion found “no
due process violations” and enphasi zed that Brokaw had
acknowl edged ownership of the marijuana both initially and

during the investigation.

3 As attested to by the reporting officer on the disciplinary

report form a Duquenois-Levine Reagent test was perforned in
front of both Brokaw and his cellnmate with a fellow officer
acting as a Wwtness. The test, performed on one of the
confi scated bags, was positive for marijuana.

4 As the sole basis for his appeal, Brokaw argued that the
commttee “erred and abused its discretion when it arbitrarily
found [Brokaw] guilty of said charges violating his due process
rights.” In so doing, he enphasized that the disciplinary
report did not identify the person doing the testing of the
marijuana, but did reveal that there was nore than one officer
involved in the incident. Thus, the “commttee assuned that C O
Havens #489 did the testing wthout any evidence stating this
fact” in violation of CPP 9.8, V.E 2.b. which mandates that
itenms considered contraband “shall be hand delivered by the
enpl oyee confiscating such property . ”



On July 5, 2002, nore than two years after the denial
of his appeal to MIlion, Brokaw initiated the instant action
against MIlion and the Departnent of Corrections. |In response,
MIlion argued that Brokaw s cause of action had to be filed
within one year pursuant to Kentucky Revised Statutes (KRS)
413.140(1)(a) and, t heref ore, was time-barred. In the
alternative, MIlion contended that Brokaw waived his right to
challenge the commttee’'s decision by pleading guilty and,
beyond that, Brokaw “received due process, although he was
deprived of no protected interest.”

Apparently in anticipation of the instant litigation,
Br okaw sought to have his appeal to MIIlion reconsidered. In a
menor andum dated May 8, 2002, MIlion denied Brokaw s
“reconsi deration appeal,” concluding as follows: “You submtted
a timely appeal within the appropriate tinmeframe and it was
revi ewed. Your due process rights were protected and you have
provided no new information, which would alter my decision.”?®
On  Septenber 19, 2002, the <circuit court denied Brokaw s
petition for declaratory judgnment, inplicitly rejecting his
argunment regarding the reliability of the Duquenois-Levine

Reagent test. Brokaw now appeals from the denial of his

> As correctly observed by MIlion, the Kentucky Corrections
Policies and Procedures do not provide for multiple appeals from
di sci plinary decisions. See Policy Nunber 15.6.



petition for declaratory relief, echoing the argunments he nade
bel ow.

W begin by clarifying the nature of the proceedings
bel ow. An “appeal” to the circuit court from any agency or
tribunal other than the district court is an original action and
not an “appeal.”® Al though technically original actions,
however, inmate petitions closely resenble appeals.’ Such an
action invokes the circuit court’s authority to act as a court
of review® “The court seeks not to formits own judgment, but,
wth due deference, to ensure that the agency’'s judgnent
conports with the legal restrictions applicable to it.”° Thus,
“the need for independent judicial factfinding is greatly
reduced” and is required “only if the adm nistrative record does
not permt neaningful review " Qur function in review ng the
decision of a prison disciplinary committee is to determne
whet her “sone evi dence” of record supports its findings.?!?

However, a quilty plea at the institutional |[evel

serves as a waiver of the right to challenge the outcone of a

6 Sarver v. County of Allen, Ky., 582 S.W2d 40, 43 (1979).

4 Smith, supra, n. 2, at 355.

8 E

o 1d. (citation omitted).
0 |d. at 356.

1.



prison disciplinary proceeding in circuit court.® Such is the
case here. By pleading guilty to the charge of possessing
dangerous contraband at his hearing before the adjustnent
conmi ttee, Brokaw waived his right to challenge its decision in
the circuit court. Therefore, we do not reach the nerits of his
petition. G ven our resolution of the waiver issue, further
di scussion regarding the tinmeliness of Brokaw s declaratory
j udgnment notion is unnecessary.

Brokaw did not raise the sole issue on appeal, whether
t he Duquenoi s-Levine Reagent test is sufficiently reliable for
the results to constitute “sone evidence” in support of the
commttee’s decision, before the adjustnment commttee or in his
initial appeal to MIIlion. “The failure to raise an issue
before an admnistrative body [the adjustnent commttee]
precludes a litigant [Brokaw] from asserting that issue in an
action for j udi ci al review of the agency’'s action.”?®
Accordingly, had Brokaw not waived his right to appeal the
decision of the commttee by pleading guilty, we would be

precluded from addressing his argunment on the nerits on that

basi s.

12 ODea v. Cark, Ky. App., 883 S.W2d 888, 891 (1994).




The order denying Brokaw s petition for

judgnent is affirned.
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