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BEFORE: GUI DUGLI, KNOPF AND SCHRODER, JUDGES.

GUI DUGLI, JUDGE. Bl ack Di anond Pest Control, Inc.,
(hereinafter “Black D anond”) and Keith Duncan (hereinafter
“Duncan”) have noved this Court for interlocutory relief
pursuant to CR 65.07 fromthe Franklin G rcuit Court’s order
denying injunctive relief in the underlying pending action. A
t hr ee-j udge panel previously granted Bl ack D anond and Duncan’s
notion for emergency relief to preserve the status quo until

oral arguments could be heard, and ordered that no further



action be taken against Bl ack Di anond or Duncan pendi ng further
order of this Court. Having considered the parties’ pleadings,
the oral argunents, and the applicable case |law, we grant the
notion for CR 65.07 interlocutory relief.

Bl ack Di anond provi des pest control services in both
Kent ucky and | ndi ana, and has been doi ng business in the
Commonweal th for fifty years. 1n Kentucky, Black D anond
recei ves over $1,000, 000 in annual revenue and enpl oys twenty-
two people. Duncan serves as Bl ack Di anond’s president.
Pursuant to KRS 217B. 515, Bl ack D anond obtai ned, and held for
thirteen years, a structural pest control license. KRS
217.535(5) requires that each applicator, or |icense holder of a
structural pest control firm nust register annually and pay an
annual $100 fee. 302 KAR 31:025 83(1) provides that the
expiration date of each license is June 30 of each year

In 2002, the Departnment of Agriculture did not send a
Iicense renewal application packet to Black D anond as had been
done in previous years. In June, Duncan contacted the
Departnment to request his packet. A facsimle cover sheet from
Debbi e Arnstrong of the Departnment of Agriculture reveal s that
the registration packet was faxed to Duncan on June 10, 2002.
Upon recei pt, Duncan cl ainmed that he conpleted the registration
formand mailed the formas well as a check for the $100 annua

fee to the Departnent of Agriculture. Black D anmond’ s checkbook
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regi ster reveal s that check nunber 15666, dated June 14, 2002,
was made payable to the Commonweal th of Kentucky and was in the
amount of $100. The Departnent apparently never received the
registration formor the $100 check.' On August 13, 2002, the
Departnent sent Duncan a letter stating that his |icense had not
been renewed by June 30, neaning that his |icense had | apsed and
that he had to take and pass another |icensing exam nation
before a new |icense could be issued. Furthernore, the
Departnent stated that the |letter served as a cease and desi st
order, prohibiting Black D anmond from doi ng busi ness in Kentucky
until it had a valid license. Duncan had sent a letter to the
Department the previous day, explaining the situation and
encl osi ng anot her check for $100. The Departnent responded by
| etter dated Septenber 6, 2002, stating that Duncan had to
retake and pass the |icensing exam nation before he could obtain
a new license and returning the $100 check.

Bl ack Di anond and Duncan filed a Verified Petition for
Decl aration of Rights and Conplaint for Injunctive Relief with
the Franklin G rcuit Court on Cctober 30, 2002, seeking a
decl aration that the regul ati ons pronul gated by the Depart nent
conflicted with KRS Chapter 217B and were therefore
unenforceable. The trial court denied their notion for a

tenporary restraining order as well as their notion for

! Black Di anond’s June 2002 bank statenent reveals that check nunber 15666 had
not cleared as of June 28, 2002.



reconsi deration of the denial. Black D anmond and Duncan then
sought a tenporary injunction pursuant to CR 65.04 on April 23,
2003, arguing that the Departnment’s regul ations inperm ssibly
expanded its authority beyond that contenplated by the statute
and that the Departnent acted contrary to its prior
adm ni strative precedent w thout providing any reason. On June
18, 2003, the trial court entered an order denying the notion
for a tenporary injunction, essentially finding that Bl ack
D anond and Duncan failed to show a substantial |ikelihood that
they would prevail on the nerits. This CR 65.07 notion for
interlocutory relief foll owed.

CR 65.04(1) sets out the substantive el enents required
to establish a right to injunctive relief:

A tenporary injunction may be granted during

t he pendency of an action on notion if it is

clearly shown by verified conplaint,

affidavit, or other evidence that the

novant’s rights are being or will be

vi ol ated by an adverse party and the novant

wll suffer imrediate and irreparable

injury, loss, or damage pending a fina

judgnent in the action, or the acts of the

adverse party will tend to render such final

j udgnment i neffectual.

In Maupin v. Stansbury, Ky.App., 575 S.W2d 695 (1978), this

Court set forth a three-prong test to determ ne whether a
plaintiff is entitled to tenporary injunctive relief. In order
to establish entitlenment to such relief, a plaintiff nmust show

1) that he will suffer irreparable injury; 2) that the wei ght of
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the equities involved is in his favor; and 3) that he has
presented a substantial question in that the conplaint raises a
serious question requiring a trial on the nerits. Because there
is no real argunment but that Bl ack D anond and Duncan have net
the first two prongs and because the trial court did not address
t hose prongs, we shall confine our discussion to whether Bl ack
D anond and Duncan have net the third prong and have presented a
substantial question in their conplaint.

In the matter before us, the trial court concl uded
that Bl ack D anond and Duncan failed to present a substantia
| egal question as to why the |icense should not have been
revoked. In the trial court below and before this Court, Black
D anond and Duncan have presented several argunents as to why
they are entitled to prevail on the nmerits, including the
constitutionality of the regul ations, which they argue go beyond
the scope of the Departnent’s statutory authority because the
regul ations authorize a stricter penalty than the statute.
Bl ack D anond and Duncan al so argue that the Departnent deviated
fromits prior, nore |lenient policy wthout giving any reason
for doing so and that the mail box rule operated to protect them
We believe that Black D anond and Duncan have at | east presented
a substantial question in their argunment regarding the

constitutionality of the regul ations.



KRS 217B. 535 requires every person to have a license
prior to engaging in structural pest control in the
Commonweal th. KRS 217B. 535 requires each Iicense holder to
regi ster annually and to pay a $100 annual fee. The failure to
regi ster and to pay the annual fee is considered a violation of
the statute pursuant to KRS 217B.550(4), for which violation the
Department of Agriculture nmay suspend, revoke or nodify the
license. KRS 217B.545(1). However, the license holder is
al l owed ten days fromreceipt of the notification of the
proposed suspension, revocation or nodification to request a
hearing. KRS 217B. 545(2).

Pursuant to KRS 217B.050(1), the Departnent of
Agriculture is to enforce the provisions of KRS Chapter 217B and
has the authority to pronul gate regulations to carry out the
chapter’s provisions. 302 KAR 31:025 83 addresses |icense
renewal , and provides that the failure to submt a renewal
regi stration formand the $100 fee by July 1 results in the
| apse of the license. Before a new |license may be issued, the
i cense hol der nmust take and pass a |icensing exam nation.
Additionally, 302 KAR 31:030 82(1)(d) inposes an adm nistrative
fine of $100 for the violation of KRS 217B.550(4), which
addresses the failure to submt the registration formand pay

the $100 renewal fee.



In our view, Black D anond and Duncan have presented a
substanti al question as to whether the regulations the
Department pronul gated to enforce the provisions of KRS Chapter
217B inperm ssibly expand its authority beyond that permtted by
the statute. KRS 217B. 990 provides only for a nonetary fine for
vi ol ations, and KRS 217B. 545 provi des that the Departnent “may”
suspend, revoke or nodify a license for the failure to submt
the registration formand pay the annual renewal fee. However,
the Departnent’s own regul ati ons take away the discretion
afforded by the statute by requiring that a |license | apse upon
the failure to tinely submt the registration formand renewa
fee. Furthernore, there is no provision in the statute that
woul d require a license holder to retake the |icensing
exam nation for the failure to tinmely submt the required form
and renewal fee. Therefore, it appears that the Departnment’s
regul ati ons go beyond the scope of the statute in providing nuch
harsher penalties for |license holders who fail to tinely submt
their renewal registration formand annual fee.

For the forgoing reasons, Black D anond and Duncan’s
CR 65.07 notion for interlocutory relief is hereby GRANTED and
the Franklin Crcuit Court is DIRECTED to imedi ately enter a
tenporary injunction pursuant to CR 65.04 prohibiting the

Departnment from taking further action against Black D anond or



Duncan pending a final judgnment. The trial court shall also set
an appropriate bond in this matter.
ALL CONCUR.

ENTERED: _August 1, 2003

/'s/ Daniel T. Cuidugli
JUDGE, COURT OF APPEALS
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