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BEFORE: KNOPF and TACKETT, Judges; and HUDDLESTON, Senior Judge.?!
HUDDLESTON, Seni or Judge: This case, involving alleged injury
to the appellee |andowners’ properties in Logan County,
Kent ucky, as t he result of t he deposi t t her eon of
pol ychl ori nated biphenyls (PCBs) by Rockwell I nt er nati onal

Corporation, is on remand from the Suprene Court. At trial,

! Seni or Judge Joseph R Huddleston sitting as Special Judge
by assignnent of the Chief Justice pursuant to Section 110(5)(b)
of the Kentucky Constitution and Ky. Rev. Stat. (KRS) 21.580.



there were 50 separate awards to the | andowners of conpensatory
damages totaling $7,566,118.00 for 54 tracts of | and. Punitive
damages in the anount of $210,000,000.00 were awarded to all
| andowners jointly. W initially reversed the judgnent.

Al though the Suprene Court affirmed our initial
decision? that the testinony of the |andowners’ valuation
Wi tness, Charles Snyder,® was inadnmissible, it went on to say
t hat :

There was ot her evidence, however, of permanent injury

to properties for which |andowners may be entitled to

conpensation, and the proper renmedy is to remand to
the trial court for a new trial in accordance wth the
views set forth herein.

Prior to a new trial, however, there are
other issues that nust be decided by the Court of

Appeal s. On appeal from the final judgnment, Rockwel |

presented nunerous issues, sone of which asserted a

right to prevail on all clainms, while others asserted

2 Rockwel | International Corp. v. Wlhite, Ky. App., No. 1997-
CA-000188- MR (Jan. 14, 2000). Al t hough the opinion was ordered
publi shed by this Court, it was depublished by the Suprenme Court
when it accepted discretionary review For the reader
interested in tracing the history of this case, the opinion my
be found on-line at 2000 Ky. App. LEXIS 2 and 2000 W. 95282.

3

Snyder testified that the deposit of any quantity of PCBs on
the | andowners’ properties, no matter how mnute, rendered the
properties worthless. The basis on which we held that Snyder’s
testinony was inadm ssible is set forth in detail in our initial
opi nion, id.



a right to prevail on the <clains of particular
| andowner s. As the Court of Appeals’ decision
rendered a ruling on these other issues unnecessary,
our disposition requires remand to consider the issues
rai sed by Rockwell but |eft unresolved by the Court of
Appeal s.

Accordingly, this case is hereby remanded to the
Court of Appeals for <consideration of the issues

presented by Rockwell but not decided in its opinion

of January 14, 2000. In the event the Court of
Appeals discovers no reversible error in other
respects, the case shall be returned to the trial

court for a new trial in conformty with this opinion
and the subsequent opinion of the Court of Appeals,
subject to the right of either party to nove for

di scretionary reviewin this Court.?

To conmply with the Suprene Court’s nmandate that we
consider the issues raised by Rockwell in its initial appeal
which were not decided, we undertake to answer the follow ng
guesti ons:

L. What is the applicable statute of limtations and

are the | andowners’ clains barred by that statute?

4 Wlhite v. Rockwell International Corp., Ky., 83 S.W3d 516,

522 (2002).




II. Do the |landowners have a valid claimfor negligent
trespass?

III. Do the | andowners have a valid claim based on the
creation by Rockwel|l of a permanent nui sance?

IV. Was the award of punitive damages the result of

passi on and prejudi ce?®

. Statute of Limtations

The first question we nust answer on remand is: what
[imtation period applies on the current facts and, further, how
does its application affect the recovery, if any, to which the
| andowners are entitled? Qur analysis begins with a review of
the argunents set forth by both the | andowners and Rockwel | .

According to Rockwell, the |andowners *“cannot recover
because their own evidence showed that there was no decline in
the value of their properties within the period of limtations.”
Further, the |andowners “concede that the applicable statute of
l[imtations bars them from recovering for danages occurring nore
than five years before the action was filed” and, under the
| andowners’ own theory of the case, their |and becane worthl ess

upon the discovery of a detectable PCB presence which was

> The parties have submtted supplenental briefs addressing

t hese issues, and we have had the benefit of an additional ora
ar gunent .



established prior to 1988.° This neans that the |andowners coul d
not have suffered any further damage within the Ilimtation
peri od because “the proper neasure of permanent damage to real
estate in Kentucky is the difference in the fair market val ue of
the real estate just before and after the injury.”’ Inasnuch as
the |andowners offered no evidence to establish the value of
their property just before or after the injury, they have,
Rockwel | contends, “altogether failed to establish an el enent
essential to their claim”

In response, the |andowners claim that Rockwell’s
argurment “ignores |[Kentucky Revised Statutes] KRS 413.190(2),
which tolls the limtations period during the pendency of any
conceal ment by a defendant which frustrates a claim” The jury,
the I|andowners contend, “heard considerable testinobny which
docunented such concealnent and affirmative acts designed to
m sl ead the public.” The | andowners also rely on the circuit

court’s determnation that the discovery rule is applicable in

6 In a menorandum opinion and order entered on January 22,

1996, the circuit court denied Rockwell’s notion to dismss on
the basis of the statute of Ilimtations. In so doing, the
circuit court found that persons in the floodplain area were
pl aced on notice regarding PCB contam nation as of Septenber
1988, when a final report prepared by Dr. WJ. Birge for the
University of Kentucky entitled “Cccurrence, Transport and Fate
of Contamnants in Kentucky Freshwater Systenms—&G een River
Dr ai nage” was rel eased.

! Central Kentucky Drying Co., Inc. v. Departnment of Housing,
Ky., 858 S.W2d 165, 167 (1993).




property danmage cases, enphasizing that “the claim does not
arise in matters such as this until the damage is apparent.”®
The | andowners were unaware, they say, that “they had suffered
an actionable trespass to their land until sonetine after 1988
because, although “the trespass itself nmay have occurred, at
|l east in part, nmany years earlier, the occurrence of damage as a
result, an essential elenent of the claim happened nuch |ater.”
Since PCBs are “invisible to the eye, odorless, and can only be
detected through costly testing” and present a “progressive

problem” the |andowners also contend that “it would be

i nappropriate to fault [them for not racing to the courthouse

8 In support of this proposition, the |landowners cite Arnett

v. Commonweal th, Dept. of H ghways, Ky., 528 S.W2d 678 (1975),
and Big Sandy & Cunberland R R Co. v. Thacker, Ky., 109 S. W2d
820 (1937).

In Arnett, property owners alleged that a bridge
constructed by the Comobnwealth across a stream on their
property resulted in a diversion of water which ruined their
crops and constituted a taking wthout just conpensation.
Kent ucky’s hi ghest court reversed the trial court’s dismssal of
the action based on the statute of |limtations, finding that the
“controlling question is not when the bridge was built, but when
t he damage occurred,” and the Arnetts’ purchase of the property
after construction of the bridge did not deprive them of
standing to sue as they would have been entitled to conpensation
if the Conmonweal th was creating a nui sance. 528 S.W2d at 679.

In Big Sandy, the H gh Court enphasized that the “burden
was on the appellant to establish its plea of limtations, and
it has failed to show that the injuries here conplained of were

such that they mght reasonably have been anticipated at the

time when the structure was conpleted.” The Court went on to
say that “a party is not required to sue for danages to his
land wuntil it 1is reasonably apparent that he has suffered

damages.” 109 S.W2d at 821.



to bring clains they did not even conprehend existed” and,
i kewi se, that their inability to “pick a magical, non-existent
date of injury” should not be fatal to the clains asserted.

In its brief on remand, Rockwell reiterates its
contention that the |landowners’ suit is governed by a five-year
limtations period, citing KRS 413.120 and Wmer v. Gty of Ft.
Thomas® as authority. According to Rockwell, because the
| andowners characterize the injury to their property as
“permanent,” the cause of action accrued on the date of the

first injury and “everyone agrees that [the |andowners’]

9 Ky. App., 733 S.W2d 759, 760 (1987).

Rockwel | also cites Fergerson v. Uilities Elkhorn Coa
Co., Ky., 313 S.W2d 395 (1958), in support of its position. In
Fergerson, Kentucky’s highest court observed that an action for
trespass usually accrues when the trespass is conmtted, and the

statute of l[imtations begins to run at that tine. “These cases
ordinarily involve a sudden invasion which is quickly
t erm nat ed. In other cases where the invasion does not cease

i medi ately and the trespass continues, one may recover danages
for the injury inflicted during the five-year period i medi ately
preceding the instigation of the action.” Id. at 399
Consistent with this reasoning, the Court adopted Dean Prosser’s
vi ew on the subject:

The ordinary trespass is conplete when it S
conmtted; the cause of action accrues, and the
statute of limtations begins to run at that tine,
al though the consequence nay be a pernmanent injury to
t he | and. But in many cases, as where the defendant
erects a structure or dunps rubbish upon the land of
the plaintiff, the invasion is continued by a failure
to renove it. In such a case, there is a continuing
wong so long as the offending object remains. 1 d.
citing Prosser on Torts § 13.

See al so Prosser and Keeton on The Law of Torts 8§ 13, p. 83 (5th
ed. 1984).




properties were first exposed to PCBs many nore than five years
prior to the initiation of this action.” In the alternative
Rockwel | argues that even if the trespass in question is deened
to have been continuous in nature, as found by the circuit
court, the statute of Ilimtations still operates to bar all
clainms for damages occurring nore than five years prior to the
date (March 26, 1993) on which the conplaint was fil ed. Thus,
the |andowners would have to establish the difference in the
fair market value of the property “that was inflicted within the
[imtations period.” As the “mninmal |evels of PCBs” present on
their property have not actually adversely inpacted its market
val ue, Rockwell asserts that the |andowners cannot mnake the
requi red show ng.

The | andowners, on the other hand, argue that
“Rockwel | s hidden msconduct from before 1988 should be
considered by the jury when assessing punitive damage issues.”
In their view, although a cause of action “does not accrue unti
there has been a manifestation of danage or injury,” the “entire
panoply of the wongdoer’s conduct is adm ssible and consi dered”
for the purpose of establishing the elenments of the cause of

action. According to the | andowners, both District Union Local

227, Amalgamated Meat Cutters & Butcher Wrknmen of North

Anerica, AFL-CIO v. Fleischaker! and the nore recent case of

10 Ky., 384 S . W2d 68 (1964). In Fleischaker, a civil

-8-




Sand Hill Energy, Inc. v. Ford Mtor Co.' provide support for

this position.
Since the circuit court’s finding to that effect has

not been challenged, the |andowners are charged wth having

conspiracy case, the High Court said that: “We believe that a
conspiracy which contenplates a series of overt acts is a
continuing conspiracy and the statute does not commence to run
until the last overt act perforned in conpliance with the
obj ective of the conspiracy has been acconplished.” I1d. at 72.

Consistent with this view, the Court concluded that the claim
for damages at issue was not barred by KRS 413.140 (which
provides that actions for conspiracy shall be comrenced w thin
one year after a cause of action accrues) since the last overt
act occurred within one year of the filing of the action. |Id

According to the landowners, this case is analogous to the
instant case and “the critical point is that for purposes of
assessing punitive danages, the wongdoer’s conduct all the way
back to its original onset [is] admi ssible.”

1 Ky., 83 S.W3d 483 (2002). In Sand Hill, the Suprene Court
concluded that the degree of reprehensibility of Ford s conduct
was “substantial” for purposes of reviewng the punitive danages
award, relying on the fact that there was “no doubt that for at
| east seven years after Ford knew of the dangerous propensities
of the C6 transmssion, it continued producing and installing
it inits vehicles.” 1d. at 494. As observed by the Court, the
vehicle in question “was a 1977 nodel manufactured five or nore
years after Ford knew of the dangerous propensity of its
transm ssion.” I d. The |andowners cite Sand Hill for the
proposition that conduct before the limtations period can be
considered in assessing punitive damages under Kentucky | aw,
enphasi zing the quoted |anguage as well as references by the
Court to docunents dating back to 1970 in describing Ford's
m sconduct . On May 19, 2003, the United States Suprenme Court
vacated the decision in Sand Hill and remanded the action to the
Kent ucky Suprene Court for further consideration in light of its
decision in State Farm Mut. Ins. Co. v. Canpbell, 538 US __,
123 S. C. 1513, 155 L. Ed. 2d 585 (2003). State Farm further
clarifies the factors to be considered in assessing punitive
damage awards and, in effect, sets an upper limt on punitive
damage awar ds. Ford Motor Co. v. Estate of Smth, __ US __,
123 S. . 2027, 155 L. Ed. 2d 1056 (2003).

9.



notice regarding PCB contamnation as of Septenber 1988.
Pursuant to KRS 413.120, their action against Rockwell had to be
“conmenced within five years after the cause of action accrued,”
assumng the statute applies. Because the |andowners filed
their conmplaint on Mrch 26, 1993, it is beyond dispute that
they initiated their action within the designated limtations
peri od.

The inquiry does not end there however. Rat her, the
guestion becones when the cause(s) of action accrued, a
determ nation that necessarily hinges on whether the injury is
characterized as permanent or tenporary in nature, and the
resolution of which dictates when the applicable limtations
period began to run thereby defining the extent of the
| andowners’ injury for purposes of recovery.

2

In Wnmer, > we observed that Kentucky’ s highest court

had previously held that actions for danmages to real property
caused by another’s negligence sound in trespass, and the five-
year statute of limtations applies to them Because

Commonweal th, Dept. of Hi ghways v. Ratliff'® involved a one-tine

incident of damage to a highway bridge by a truck and driver,
the Suprene Court determined that suit had to be brought during

the five-year period followng the collision. Since the

12 Supra, n. 9, at 760, citing Commonweal th, Dept. of Hi ghways

Ratliff, Ky., 392 S.W2d 913 (1965), and KRS 413.120(4).
| d.

v
13
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appellant in Wmrer alleged a continuing trespass as a result of
the city’'s negligent failure to maintain its street adjacent to
his property, however, we said that “[o]ffending structures
causing continuing trespasses and recurring damges are not
susceptible to a sinplistic application of the five-year |imt.”
In so doing, we applied the follow ng guidelines derived from

Honaker v. Chesapeake & Chio Railroad Co.: '

(1) If the offending structure is permanent and
non- negligent, suit nust be brought wthin five years from
the date the cause of action accrued;

(2) If the offending structure is pernmanent but
negligently or wunlawfully built or mintained, recurring
recoveries may be had as the injuries occur;

(3) If the offending structure is tenporary,
recurring recoveries nmay be had irrespective of negligence;

(4) I1f the offending structure is permanent but
unlawfully built or negligent, only a one-tinme recovery
brought within five years fromthe date the cause of action
accrued is allowed if it be shown that the structure cannot
be renedied at an expense reasonable in relation to the

damage;

14 209 Ky. 576, 273 S.W 81 (1925).

-11-



(5) If the evidence on the question of negligence

presents a genuine issue, it is for the jury to decide.?

In sunmary, we reiterated the i mportance of
determ ning whether a structure is permanent or tenporary. A
“structure is permanent if it cannot be readily renedied,
removed or altered at reasonable expense, or is durable and
nmeant to last indefinitely,” while *“if the structure can be

changed or repaired or renedied at reasonable expense, it 1is

n 16 7

we determ ned

t enporary. Cting Lynn Mning Co. V. Kelly,?

that in those instances where the five-year statute of
[imtations does apply, the date the cause of action accrues is
the “date the structure was conpleted and its operations

commenced, or the date of the first injury, or the date it

15 W nmer, supra, n. 9, at 760.

16 Id. at 761, citing Fergerson, supra, n. 9.

17 Ky., 394 S.wW2d 755 (1965). In Lynn Mning Co., as is the
case here, the parties assuned that KRS 413.120 was the
governing statute. However, the Court distinguished between

permanent and tenporary nuisances, observing that the statute
woul d bar the appellees’ clains “only if the condition created
by appellants constituted a permanent nuisance.” Alternatively,
“if the facts established a tenporary nuisance, this was a
continuing trespass for which damages could be recovered for
each recurring injury (subject to the limtation that danages
could not be recovered for so nmuch of the injury as occurred
nore than five years before the commencenent of the action).”
Id. at 757 (original enphasis). See also Judd v. Blakeman, 175
Ky. 848, 195 S.W 119 (1917), and Cty of Princeton v. Pool, 171
Ky. 638, 188 S.W 758 (1916).

-12-



becanme apparent that injury would occur.”?!8

Conversely, if the
trespass or invasion of the |andowners’ property is a continuing
one, damages are recoverable for the five-year peri od
i medi ately preceding the instigation of the action.?®

Regardl ess of whether the injury to the |andowners’

property is classified as a permanent or tenporary nuisance,

West Kentucky Coal Co. v. Rudd?® provi des further guidance. That

suit was brought by a farm owner agai nst eight coal conpanies to
enjoin the discharge of coal slack, copperas waters and other
del eteri ous substances which were carried into the river and
deposited on his farm during overflow periods causing damage to
the productivity and fertility of the |and. Simlar to the
characterization of the |andowners’ claim by Rockwell and its
i mplications, Wst Kentucky Coal alleged that the farnmer had
asserted that the value of his farm was conpletely destroyed as
early as 1937 or 1940 and, therefore, any contam nation that
resulted fromits operations in nore recent years could not have

1

damaged him further.? Qbserving that this argument was “tied in

wth a plea of limtations,” Kentucky’'s highest court said that,
when taken as a whole, the farnmer’s pleadings and evidence

asserted a claim of continuing partial damage to his farm and

18 W nmer, supra, n. 9, at 761

19 Id. at 761, citing Fergerson, supra, n. 9, at 399.
20 Ky., 328 S.W2d 156 (1959).
2L 1d. at 159.

-13-



did not warrant the interpretation placed on them by the coal
conpany.??> The Court pointed out that it was the method of
operation that constituted the nuisance rather than the m nes
t henmsel ves, which did not constitute permanent nuisances “in the

" 23 Rel evant for

sense of an expensive pernmanent structure.
present purposes, the Court engaged in the follow ng anal ysis of
the injury and its inplications:

Nor is the injury to the plaintiff in the
category of permanent injury within the rule that the
cause of action conmences to run at the tinme the
injury first occurs. Infjury of the character here
involved has many tinmes been held to constitute a
continuing trespass, for whi ch  danages or an
injunction may be obtained at any tine, the only
l[imtation being that danages cannot be recovered for

so nuch of the injury as occurred nore than five years

bef ore comencenent of the action.?*

Al t hough this reasoni ng t oget her with t he
af orenenti oned principles would, at first blush, appear to be
di spositive as to the issue presented, the case |aw sumari zed

thus far nmust be interpreted in light of the “discovery rule,”

22

o

23

o

at 160.
24

2 |

-14-



42 United States Code (U.S.C.) § 9658%° in the context of actions
under state law for injury resulting from exposure to hazardous

subst ances.

In Louisville Trust Co. v. Johns-Munville Products

Corp.,2® the Supreme Court was confronted with the question of

25 In relevant part, 42 U S C § 9658 (also known as Section
309 of the Conprehensive Environnental Response, Conpensation,
and Liability Act or CERCLA) provides:

(a) State statutes of limtations for hazardous substance
cases.

(1) Exception to state statutes. In the case of any
action brought wunder State law for personal injury, or

property danmages, which are caused or contributed to by
exposure to any hazardous substance, or pollutant or
contam nant, released into the environment froma facility,
if the applicable limtations period for such action (as
specified in the State statute of Ilimtations or under
common |aw) provides a comrencenent date which is earlier
than the federally required commencenent date, such period
shall comrence at the federally required conmencenent date
inlieu of the date specified in such State statute.

(b) Definitions. As used in this section—

(2) Applicable limtations peri od. The term
“applicable Ilimtations period” neans the period
specified in a statute of limtations during which a
civil action referred to in subsection (a)(1l) my be
br ought .

(3) Conmencenent date. The term “comencenent date”
nmeans the date specified in a statute of limtations

as the beginning of the applicable limtations period.
(4) Federally required commencenent date.

(A In general. Except as provided in
subpar agraph (B), the term “federally required
commencenent date” neans the date the plaintiff knew
(or reasonably should have known) that the persona
infjury or property damages referred to in subsection
(a)(1) were caused or contributed to by the hazardous
substance or pollutant or contam nant concerned.

-15-



whether to extend the “discovery rule” of nedical nalpractice
cases to tort actions for injuries resulting fromlatent disease
caused by exposure to harnful substances. It could find no
“conpel ling policy-based reason” for distinguishing between the
two types of actions for the purpose of determning when an
injured party must bring a lawsuit or be barred by limtations.
As there was no dispute concerning the operative facts, the
Court concluded that an admnistrator’s suit seeking recovery
under a theory of products liability arising from an all eged
failure to adequately warn of known dangers associated with the
i nhal ati on of asbestos dust was tinely filed and not barred by
the one-year statute of l|imtations, although the action was
brought nearly five years after the decedent had voluntarily
term nated his enpl oynent with Johns-Manville. ?’

In extending the rule’s application, the Court relied

upon the rationale of Uie v. Thonmpson,?® in which the United

States Supreme Court developed the “discovery rule.”?° Uie

involved a |oconotive fireman who contracted silicosis from
inhaling silica dust over a thirty-year period. The def endant
argued that the action was barred by the three-year statute of

limtations prescribed in the Federal Enployers’ Liability Act

26 Ky., 580 S.W2d 497 (1979).
27 1d. at 498, 501.
28 337 U.S. 163, 69 S. Ot. 1018, 93 L. Ed. 1282 (1949).

29 Louisville Trust Co., supra, n. 26, at 499,

-16-



( FELA) . Hol ding that the cause of action did not accrue unti

the plaintiff either knew or had reason to know of the disease

the Court said that the adoption of any other rule
woul d nean that at sone past nonent in tine, unknown
and inherently unknowabl e even in retrospect, Uie was
charged wth knowledge of the slow and tragic
disintegration of the lungs; under this view Uie's
failure to diagnose within the applicable statute of
[imtations a disease whose synptons had not yet
obtruded on his consciousness would constitute a
wai ver of his right to conpensation at the ultimte

day of discovery and disability. *°

As observed by the Kentucky Suprene Court, the “thrust

of Wie is that when an injury does not nmanifest itself

i medi ately the cause of action should accrue not when the
injury was initially inflicted, but when the plaintiff knew or
shoul d have known that he had been injured by the conduct of the

n 31

tortfeasor. Accordingly, an action accrues “only at the tine

the plaintiff suffers an actionable wong” or, said another way,

an action “does not exist until the conduct causes injury that
30 Id., quoting Urie, supra, n. 28, 337 U.S. at 169, 93 L. Ed.
at 1292.

3 1d. at 500.

-17-



produces loss or danmage.”®

However, a plaintiff’'s lack of
knowl edge as to the extent of his injury does not toll a statute
of linmtations to which the discovery rule is applied. 33
Recently, the Kentucky Suprene Court upheld the validity of the
“discovery rule” in the context of a FELA action, comrenting
that it has been “further nodified to hold that a cause of
action accrues when a plaintiff knows or, in the exercise of
reasonabl e diligence, should know of both the injury and its
cause.” ¥

Al t hough common sense, logic and policy considerations
weigh in favor of applying the “discovery rule” in the present
context, our research has not revealed nor have we been cited to
any Kentucky case applying the “discovery rule” in a property
damage action. The United States District Court for the Wstern

District of Kentucky spoke directly to this issue in G & K Dairy

v. Princeton Electric Plant Board,*® in which a dairy alleged

that Princeton, a distributor of electricity, was negligent in

32 Id. (citation omtted). This rationale was subsequently
followed in rejecting prior case law to apply the “discovery
rule” to nedical nalpractice actions. “An action for nedical

mal practice accrues, and begins the running of the limtations
period ‘on the date of the discovery of the injury, or fromthe
date it should, in light of ordinary care and diligence, have
been di scovered.”” (Ctation omtted.)

33 I d.

34 Li psteuer v. CSX Transportation, Inc., Ky., 37 S W3d 732,
737 (2000).

35 781 F. Supp. 485 (WD.Ky. 1991).
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allowing stray voltage to injure its herd of dairy cattle. The
dairy argued that its action was tinely because it was filed
within one year of the discovery that the dairy herd’ s injuries
were caused by stray voltage.®® The district court disagreed,
hol ding that the *“discovery rule” was “not applicable to [the]
property danmage action and that, even if it was applicable, it
woul d not change the Court’s decision.”?

According to the district court, when the Kentucky
General Assenbly has intended for the “discovery rule” to apply
in a specific context, it has enacted an applicable statute,
with exanples including KRS 342.316(3) (workers’ conpensation
actions), KRS 413.245 (professional service malpractice actions)
and KRS 413.130(3) (fraud actions).® Further, “the same statute
whi ch established the one-year limtation for an action for
injuries to cattle or livestock by a corporation codified the
“di scovery rule” for medical nal practice actions and actions for
recovery of stolen property. KRS 413.140(1)(b),(2),(4) and
(5).”3° Also, as explained by the district court, “in the
absence of a controlling Kentucky statute, no Kentucky court or

any federal court construing Kentucky law has held that the

“discovery rule applies to property damage actions,” although

% 1d. at 487.
37 | d.
¥ 1d. at 488.
3 I d.

-19-



the Sixth Grcuit Court of Appeals, construing Kentucky |aw, has
applied the “discovery rule” in the context of a personal injury

» 40 Because the action at issue

action, albeit “[i]n dicta.
i nvol ved property damage rather than personal injury, the
district court deemed this precedent unpersuasive.*

As a final basis for its reasoning, the court noted

that Louisville Trust Co. 42 stands for the proposition that when

an injury does not manifest itself imediately the cause of
action should accrue not when the injury was initially
inflicted, but when the plaintiff knew or should have known that
he had been injured by the conduct of the tortfeasor because an
“infjured party should be allowed to have his day in court when

»43  Because

his injury was of an inherently unknowable nature.
the dairy had |earned that stray voltage endangered its herd in

April 1987 and becane aware of the herd’'s injuries in the spring

0 Id. In Drake v. B.F. Goodrich Co., 782 F.2d 638 (6th Gr.
1986), the United States Court of Appeals for the Sixth Grcuit
held that KRS 413.140(1) “begins to run from the date ‘the
plaintiff discovers or in the exercise of reasonable diligence
shoul d have discovered not only that he has been injured but
also that his injury may have been caused by the defendant’s
conduct.’” 1d. at 641, quoting Louisville Trust Co., supra, n.
26, at 501. See al so Kowal ski v. Goodyear Tire & Rubber Co.,
841 F. Supp. 104 (WD.N Y. 1994), for another case applying the
federally required commencenent date of 42 US.C § 9658 in a

personal injury action.

2 1d.
42 Supra, n. 26.
% Id. (Citation omitted.) G & K Dairy, supra, n. 35, at 488.
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of 1988,% the court determned that the herd’s injuries were not
“latent.”

In the alternative, the dairy asserted that its
conplaint was filed tinely “because the limtations tinme does
not begin to run or is tolled on a ‘continuing wong,’ until the

y » 45

wong is ‘over and done wth. Again, the district court was

unpersuaded by the dairy’s argunent. Cting Lynn Mning gg.“

and Fergerson, %’

the court enphasized that when the discovery
rule is inapplicable, an action for an injury which occurred
outside the Iimtations period is tine-barred and, even in the
case of a tenporary nuisance, damages can not be recovered for
so much of the injury as occurred outside of the requisite tine
frame preceding the comencenent of the action as neasured by
the applicable linmitations period.*® Guided by these principles,

the district court engaged in the follow ng anal ysis:

Lynn Mning Co. and Fergerson are anal ogous

to this action. The plaintiffs allege that stray
voltage injured their dairy herd. Essentially, this
is a “trespass” to the dairy herd. So, even assum ng

that the dairy herd s exposure to stray voltage was

a4 The plaintiffs filed their conplaint on Septenber 8, 1989.

45 G & K Dairy, supra, n. 35, at 488.
46

Supra, n. 17.

4 Supra, n. 9.

48 G & K Dairy, supra, n. 35, at 488.
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continuous, the plaintiffs’ recovery is |limted to
damages for the injuries inflicted on the dairy herd
during the one-year period imrediately preceding the
comencenent of this action on Septenber 8, 1989.
Accordingly, the Court will grant sumrary judgnent to
the defendant on the plaintiffs” clains for injuries
inflicted on their dairy herd prior to Septenber 8,
1988, and deny summary judgnent on the plaintiffs’
claims for injuries inflicted on their dairy herd on

or after Septenber 8, 1988.%°

In an anal ogous case, the lowa Supreme Court adopted
t he same approach, concluding that injuries resulting from stray
voltage are recurring and, therefore, permtted the plaintiff
dairy farm owners to recover for damages occurring within the
five-year period (the applicable statute of limtations)
i medi ately preceding the inception of their |lawsuit against the
el ectric conpany. *° “lowa courts have long followed the
principle that a cause of action based on negligence does not
accrue until the plaintiff has in fact discovered that he or she
has suffered injury or by the exercise of reasonable diligence

shoul d have discovered it.”° Noticeably absent from the |owa

49 I d.
50 Hegg v. Hawkeye Tri-County REC, 512 N.W2d 558 (la. 1994).
L 1d. at 5509.
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court’s opinion, however, is any discussion as to whether the
“di scovery rule” should apply in the context of an action based
on injury to real property. The Court makes no distinction on
this basis, instead applying the rule as it would in any other
negligence action wthout further explanation. Al so noteworthy
is the Court’s declaration that “where the wongful act is
continuous or repeated, so that separate and successive actions
for damages arise, the statute of limtations runs as to these
|atter actions at the date of their accrual, not from the date
of the first wong in the series,” which inplicitly enphasizes
the inportance of the accrual date.®  Acknow edging that the
“case cones down to whether the Heggs conpl ained of a continuing
wong,” the Court |limted the plaintiffs’ recovery to those
actions accruing during the statutory period of five years
preceding the inception of the current action for danmages
consistent wth prior case law from its jurisdiction and the
outcone reached in G & K Dairy.>®

In contrast, Wsconsin has held that “if any act of
negligence within the continuum falls within the period during
which the suit may be brought, the plaintiff . . . may bring

n 54

suit for the consequences of the entire course of conduct, a

%2 | d.
% 1d. at 560.
>4 Id., quoting Koplin v. Pioneer Power & Light Co., 162 Ws.

2d 1, 469 N.W2d 595, 605 (1991).
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position which is both intuitive and particularly appropriate on
the current facts. Further support for this viewoint is found

in Tucker v. Southern Wod Piednont Co.,* in which the United

States Court of Appeals for the Eleventh Crcuit addressed the
interplay between the Ceorgia statute of limtations and the
federally mandated “discovery rule.” In Tucker, the plaintiffs
had asserted federal and state causes of action for negligence,
trespass and nuisance against the defendant wood treatnent
conpani es for exposure to hazardous substances.®® On appeal, the
Circuit Court upheld the decision of the United States District
Court for the Mddle District of Georgia denying the defendants’
nmotion to restrict the state law clains to injuries that
occurred during the four years inmmediately preceding the filing
of the action.?®

Di stinguishing between tort <clains for danage to
property and actions to recover damages for personal injury, the
Court began its analysis by noting that there is no state
“di scovery rule” in Georgia for torts involving property danage.
Rat her, “tort <clains for damage to property accrue, and the

statute of limtations begins running, on the date the wong is

55 28 F.3d 1089 (11th Gr. 1994).
56 1d. at 1090.

57 Id. at 1089. Odinarily, claims for negligence, trespass
and nui sance are governed by a four-year statute of limtations
pertaining to trespass and damage to realty under GCeorgia |aw.
Id. at 1090.
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conmtted, regardless of when the injured party should have

di scovered the w ongdoing.”"8

Because operation of the wood-
treating facility ceased nore than five years before the subject
action was filed, application of the Georgia accrual rule along
with the applicable statute of limtations would operate to bar
the plaintiffs’ cause of action.® In the Court’s view, however,
two considerations conplicated matters:
The first is the “continuing tort” doctrine. Under
Georgia law, a cause of action for a tort that is
continuing in nature — for exanple, the frequent
runoff of contam nated water across land, or (as in
the present case) the underground | eakage of hazardous
waste onto adjoining property—accrues at the time of
conti nuance. Therefore, the plaintiff in a continuing
tort suit can recover for any danmages that were
suffered within four years prior to the filing of the
suit. In the present posture of this case, it is
clear that, under GCeorgia s continuing tort doctrine,
plaintiffs would be entitled to any damages that they

can prove to have been caused by |eakage of hazardous

waste onto their property from and after Septenber 6,

58

o

59 at 1091.

2 |
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1987 —four years prior to the date the instant action
was filed. Defendants do not argue otherw se.

The second conplicating factor involves the
devel opnent of federal law in the environnental tort
arena. In 1986, Congress anended [CERCLA], in part to
address what was perceived as the inadequacy of the
laws of sone states in dealing with the delayed

di scovery of the effect of toxic substance pollution.®

After setting forth the relevant provisions of 42 U S.C. 8§ 9658,
the Eleventh Crcuit Court of Appeals acknow edged the existence
of a federally mandated “discovery rule” for environnental tort
actions brought under state law, despite the fact that Georgia
(l'i ke Kentucky), generally does not provide such a rule for
torts involving property damage. ®

According to the defendants, however, 42 U S C. § 9658
had no application to the action at issue as statutes of
[imtation have two independent functions: (1) to define when
an action may be brought, and (2) to define the period for which
damages can be recovered.® Since, in the defendants’ view 42
US C 8§ 309 applied only to the forner function, Ceorgia |aw

regarding continuing torts was unaffected by the CERCLA

60 I

o

(citations omtted).
61

2 |

62

o
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amendnent

relating to the conmmencenent date of state statutes of

limtation.®® In rejecting this argument which parallels that

inmplicitly made by Rockwell, the Court engaged in the follow ng

anal ysi s,

which is equally applicable here:

The defendants’ argunment fails because its centra
prem se is unsound. A statute of limtations does not
define, as an independent function, the period for
whi ch damages can be recovered. Rather, in the
context of a continuing tort, the limtation of the
time period for which damages can be recovered
operates as part and parcel of limting when an action
can be brought . . . . Plaintiffs can recover for
damages caused by the tort that was conmtted on
Sept enber 6, 1987, because they filed suit within the
statute of Ilimtations. Wthout a discovery rule,
plaintiffs could not recover for damages caused by the
tort that was conmtted on Septenber 5, 1987, because
they filed suit four years and one day after the
comm ssion of that tort. That is only true, however,
if the statute of Ilimtations for the Septenber 5,
1987, tort began to run on the date the tort was
commtted, regardless of when plaintiffs discovered or

shoul d have discovered the tort. VWile the date of

63
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the wong is the date the statute of Ilimtations
begins to run for property danmage torts under Georgia
law, the analysis is fundanentally altered by the
introduction of the federally mandated discovery rule.
As long as plaintiffs sued within four years of the
time they discovered or should have discovered the
wrongs of which they conplain, their recovery wll not
be limted to the four years imediately preceding the

filing of the lawsuit.®

As the Eleventh GCrcuit Court of Appeals observed,
none of the cases cited by the defendants supported their “dua
function” argunent regarding the statute of limtations but,
rather, applied the continuing tort doctrine w thout considering
the possible effect of a discovery rule, did not address the
impact that such a rule would have on continuing torts or
applied the discovery rule in the “commobn-sense’” nanner
descri bed above.®  Although the defendants contended that the
construction adopted by the Court would render 42 US.C 8§
9658(a) (2) neani ngless, the Court found that the “dual function”
concept was “unsupported by both logic and case law,” citing the

| egi sl ative history of the amendnent as further support for its

64

o

65 I

o

at 1092.
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concl usi on. ®® Finally, the Court agreed wth the district
court’s rationale that adoption of the defendants’ argunent
woul d run counter to the purpose of the relevant provisions of
CERCLA and its anendnments, which was “to deal wth the
i nadequacies of many state tort systens regarding the del ayed
di scovery of the effect of a release of a toxic substance.”®’

In concluding that *“policy, precedent and 1logic”
dictated rejection of the defendants’ argunent, the Court
adopted the district court’s reasoning which we find persuasive:

To conclude that the statute of limtations is tolled

until the injury is discovered, but that plaintiffs

may only recover for danage done to their property
within the imediately preceding period of the statute
of limtations[,] is illogical. No purpose is served
by tolling the statute of limtations but limting the
damages that may be recovered from the tortfeasor.

Such a result would still result in depriving

plaintiffs of their day in court for the full extent

of their injury . . . . If the court were to accept
def endants’ construction of [42 U S. C] 8§ 9658, there

woul d be no effective preenption of state statutes of

66 1d. According to the legislative history, the anendnent
was neant to address “when the statute of limtations begins to
run rather than the nunber of years it runs.” (Ctation
omtted.)

7 1d. at 1093.
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[imtation. Quite the contrary, Defendants’ reading
of 8 9658 would sinply allow the comrencenent of an
action at any tine but l[imt the period of recovery to

that of the statute of linitations.?®

In the absence of binding contrary authority and
consistent wth the foregoing, we extend the application of the
federal “discovery rule” to property danage actions in Kentucky
with the necessary inplication being that the |andowners, if
they have a viable cause of action, are entitled to recover
damages for injuries incurred outside of the five-year
[imtation period preceding the filing of their conplaint.

The renmining question is what effect, if any, this
determ nation has on the |andowners’ right to recover punitive
damages. The short answer is that wongdoi ng occurring outside
the limtations period is properly considered when assessing
puni tive damages. °°
I'l. Negligent Trespass

In our initial opinion we determned that the
| andowners had failed to present evidence from which a jury
could determ ne damages. In other words, there was no

adm ssible evidence from which a jury could assess the fair

8  |d. at 1093.

® . Fisher v. Space of Pensacola, Inc., 483 So.2d 392 (Al a.
1986).
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mar ket value of the |andowners’ properties after PCBs were
deposited on the properties. Rockwell also argued O although we

did not decide the issue O that the |andowners had failed to
denonstrate an actual physical injury to their |and. In its
suppl emental brief following remand by the Suprene Court to this
Court Rockwel| argues that:
“Infjury” and “danmages” are two entirely separate
elements of a cause of action, each of which nust be
est abl i shed. As the Indiana Suprene Court has
expl ai ned:
There is a material distinction between
damages and injury . . . . The words are
sonmeti mes used as synonynous terms, but they
ar e, in strictness, wor ds of wi del y
different nmeaning . . . . In every valid
cause of action two elenents nust be
present, the injury and the damages. The
one is the legal harm which is to be
redressed (the injury); the other the scale

or nmeasure of recovery. ’®

The Kentucky Suprene Court addressed both the injury

and t he damage conponents of the | andowners’ cl ai ns:

70 Rockwel | s Supplemental Brief, citing City of North Vernon

v. Voegler, 2 N.E 821, 824 (Ind. 1885).
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[ The |landowners] presented evidence that PCBs were
desi gnated by Congress as hazardous in 1976 and that
the EPA [the United States Environnental Protection
Agency] has determined that concentrations in excess
of 50 parts per millionl™ present[] an “unreasonable
risk of injury to health within the United States.”[]
There was evidence that under Kentucky law PCBs are
classified as a “hazardous substance” and that the
Kent ucky Nat ur al Resour ces and Envi r onnent al
Protection Cabinet prevailed in litigation to require
Rockwell to renediate property subject to flooding

al ong Town Branch. !

Evi dence was presented that PCBs
were present on the |andowners’ properties, that PCBs
wer e dangerous and carcinogenic, that the properties
should be tested and that the presence of PCB

contam nation affects the fair nmarket value of real

property and inmpairs its value as collateral.”

71

There was no evidence that the PCB | evel on any |andowner’s

property was anywhere near the federal standard; in fact, no
property revealed a concentration greater than 2.0 parts per
mllion.

& See Rockwel | International Corp. v. Conmmonweal th, Natura
Resources and Environnental Protection Cabinet, Ky. App., 16

S.W3d 316 (1999), discretionary review denied (2000).
3 Wl hite, supra, n. 4, at 520-521
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In its discussion of damages, the Suprenme Court was
referring to the testinony of Trent Spurlock, a Logan County
bank officer who testified that before his bank would | oan noney
against a property possibly contamnated with PCBs, it would
require that the property be tested at the owner’s expense in
order to determine the precise anmount of contam nation, if any.
He testified that the presence of any anobunt of PCBs was not in
and of itself fatal to the ability of the |andowner to secure a
| oan; rather, he stated that if the test revealed a quantity of
PCBs in excess of an acceptable naxi mum anmount, then the |and
woul d have to be renediated before the bank would |end against
t he property.

The other testinony offered by the |andowners to
support a calculation of damages cane from Bowing G een
attorney Steve Hi xson who opined that future renediation
liability could be inposed on the | andowners. The admi ssibility
of his testinony was chall enged by Rockwel | which argued that it
anounted to an inproper expert opinion on a question of |aw
According to Rockwell, such a question was one for the circuit
court to decide, not the jury.

The | andowners insist that the Suprene Court’s opinion
in this case stands for the proposition that once any detectible
gquantity of PCBs, no matter how mnute, is discovered on a piece

of land, that nere presence provides proof of injury to the |and

-33-



required to support a claimfor damages. This interpretation is
not ewort hy because prior to this decision, the question of what
anount of contam nation would give rise to an actual injury in a
negligent trespass case such as this renmained undecided in
Kentucky law. * The United States District Court for the Wstern
District of Kentucky attenpted to predict how the Kentucky
Suprene Court would rule when faced with the issue; however, its
prediction was different from what the |andowners would have us
bel i eve.

The case of Mercer v. Rockwel| International Corp.” is

simlar to the present case in that it was an action filed by a
group of |andowners farther downstream from Rockwell’'s facility
than those presently before this Court who alleged that
Rockwel | s negligent discharge of PCBs contami nated their |and

The District Court was faced with the issue of what nust be

4 There has been anple discussion of Chapman v. Beaver Dam

Coal Conpany, Ky., 327 S.W2d 397 (1959); however, that case is
not instructive. In Chapman, no damage of any kind could be
proved to have been visited upon the downstream | andowners as a
result of rainwater runoff |eaving upstream mning operations.
This case would be anal ogous to Chapnan if Pydraul -contam nated
wat er had run across the |andowners’ property w thout depositing
PCBs on the floodplain, which no one alleges happened.
Li kewse, Ellison v. R & B Contracting, Inc., Ky., 32 S.W3d 66

(2000), is of no assistance because although the Suprene Court
did not explicitly so state, the trespass involved was of an
intentional nature, not negligent. As explained nore fully in

our discussion infra, the Suprene Court relied on Ellison in
this case in its discussion of damages evidence; the Court did
not cite Ellison in reference to the elenments of a trespass
case.

S 24 F. Supp.2d 735 (WD. Ky. 1998).
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proved under Kentucky law in order for a plaintiff to prevail in
a trespass case. The Court began its analysis by noting that:

Kentucky law allows recovery under trespass in either
of three instances: (1) the defendant was engaged in an extra-
hazardous activity, (2) the defendant conmitted an intentional
trespass or (3) the defendant committed a negligent trespass.!’®
The Court has not discovered any Kentucky case stating the
“elements” of a negligent trespass theory. However, Kentucky

would follow the Restatenent (Second) of Torts 8 165 as do

numer ous other jurisdictions.!’”

The Restatenent (Second) of Torts § 165

[ says that]:
One who recklessly or negligently, or as a
result of an abnormally dangerous activity,
enters land in the possession of another or
causes a thing or third person so to enter
is subject to liability to the possessor if,
but only if, his presence or the presence of
the thing or the third person upon the |and
causes harm to the land, to the possessor,

or to a thing or a third person in whose

e See Randall v. Shelton, Ky., 293 S.W2d 559 (1956).

" See, e.g., Karpiak v. Russo, 450 Pa. Super. 471, 676 A 2d
270 (1996); Watson v. Brazos Electric Power Coop., Inc., 918
S.W2d 639 (Tx. App. 1996); Fortier v. Flanbeau Plastics Co.,

164 Ws.2d 639, 476 N.W2d 593 (Ws. App. 1991).
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security the possessor has a legally
protected interest.

The Restatenent distinguishes intentional

trespasses and negligent trespasses by requiring
“harmi for negligent trespass.[’™ Liability is inposed
for intentional trespasses when there is an intrusion,
even when it is harnmess, and liability is inposed for
negligent trespasses only when there has been harm to
the property.[79

I ndeed, t he pl ain | anguage of t he

Rest atenent and its coments would allow this Court to

conclude, wthout any additional explanation, that
negligent trespass requires actual harm to the

property. &

According to the district «court, the Restatenent

requires three basic elenents for negligent trespass: (1) the
def endant nust have breached its duty of due care (negligence);
(2) the defendant caused a thing to enter the land of the
plaintiff, and (3) the thing’s presence causes harm to the

| and. ® Because the court had already found Rockwell negligent

8 See Restatenent (Second) of Torts § 165 cnt. b.

" d
80

Mercer, supra, n. 75, at 740.
8l I d.
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as a matter of law, it then turned its analysis to whether the
| andowners had denonstrated an entry onto their land which
caused harm

The court provided an excellent analysis of the |aw of
negligent trespass as it has developed in several jurisdictions
across the country. W need not reproduce that analysis in its
entirety, although it 1is certainly instructive; rather, its
first of two relevant conclusions appear in the follow ng
par agr aph:

Trespass s designed to protect against
interference with exclusive possession, and not just
nmere entry. When an object can be seen or sensed in
some nmanner, one may even assunme that a |andowner’s
right to exclusively possess hi s property is
i nfringed. Wen the “thing” that has entered
plaintiff’s property is inperceptible to ordinary
human senses, it does not so obviously infringe upon a
| andowner’s right to exclusive possession. In such
cases, only when the substance actually damages the
property does it intrude upon the |andowner’s right to
excl usi ve possession. Therefore, an essential elenent

of [the | andowners’ ] claim is that the PCB s
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interfere with their right to exclusive possession by

causi ng actual harmto the property. ®

Once the court determned that actual harm to
property is an essential elenment of recovery for negligent
trespass resulting from the deposit of a toxic substance under
Kentucky law, it went on to analyze what kind of proof m ght
denonstrate “actual harm” As it had with its earlier analysis,
the court drew from cases throughout the country to hold that
actual harmrefers to a physical injury to the property. In a
case of PCB contam nation of |and, the contamnation had to be
in a sufficient concentration to pose a health hazard in order
to cause a permanent physical injury to the property.?

The Kentucky Suprene Court said that in this case, the
| andowners presented sonme evidence of an injury to their
property. However, the only actual “injury” the [|andowners
denonstrated was the nere presence of PCBs, not any hazard
resulting therefrom There was scientific evidence presented by
the |andowners that PCBs present a health hazard at higher
concentrations, but none denonstrating that a hazard s

presented by PCBs in the concentrations found on the land in

82 Mercer, supra, n. 75, at 743. One can draw a further

distinction from Ellison, supra, n. 74, in that the materials
deposited in Ellison were |arge amunts of construction debris
easily noticed by unai ded hunan senses.

8 1d. at 743-745.
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guesti on. Finally, “[d]ecreased fair market value is not harm
to the property, it is only a means of neasuring the harm”®

W did not decide in our initial opinion whether the
m ni mal presence of PCBs anounts to “actual harnf for purposes
of Kentucky |aw regarding negligent trespass. Li kewi se, the
Suprene Court’s opinion only pointed to the existence of the
| andowners’ evidence, not its significance or relationship to an
undeci ded elenment of the law of trespass. Therefore, our
present task is to decide if evidence of a mniml presence of
PCBs, in an anount insufficient to present a health hazard,
anounts to an actual injury justifying an award of damages.

Were we to accept the |andowners’ argunent that such
evidence is sufficient, the inplication for future cases would
be that in any negligent trespass case, the nere deposit of a
potentially toxic substance on property in an anount not
detecti ble by unassisted human senses would satisfy the el enent
of actual injury to the property. Such a decision would open
the proverbial floodgates of Ilitigation, allowing a suit to
proceed any tinme a |andowner can show the presence, however
mnute, of a substance known to be harnful in greater
concentrations. G ven that there was testinony presented that
PCBs are present in mniscule anmounts on nearly every piece of

property wherever |ocated, and that after a century and a half

8 1d. at 743,
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of industrialization there is nost Ilikely no land in the
continental United States that is conpletely free from one or
nore potentially toxic or harnful substances, the |andowners
would have us authorize a suit by any I|andowner in the
Commonweal t h agai nst any individual or enterprise which has ever
emtted a potentially harnful substance that can be detected on
real property in any anount.

W do not think the Suprene Court intended to nake
such a sweeping decision. The Court points in its opinion only
to the existence of the I|andowners’ proffered evidence, and
directs us to analyze it under the challenge originally
presented by Rockwell, but not reached in our initial opinion
Further, the Court’s reliance on Ellison, after quoting our
earlier |anguage regarding the necessity for the |andowners to
prove actual harm was directed solely at the question of
whet her the |andowners proved danages. The Court said: “This
Court recently confronted real property danmages issues in

Ellison v. R & B Contracting, Inc.”® Such an analysis

presupposes satisfaction of the actual harm el enent of negligent
trespass.

As the Suprenme Court explained in Wod v. Weth-Ayer st

6

Laboratories,® it would be unrealistic for us to assune that the

85 Wl hite, supra, n. 4, at 521 (footnote renunbered).
86 Ky., 82 S.W3d 849, 855 (2002).
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Court intended to depart from the view espoused by the

Restatenment and the courts of nearly every state to pass on this

i ssue without mentioning such an intention. Likewi se, it defies
logic to suppose that the Court would nake such a sweeping
change to Kentucky tort |law w thout any suggestion that it was
so doing.® Had the Suprene Court intended in this case to nake
such a dramatic and sweeping change to Kentucky tort law, it
would have explicitly said so and provided a thorough
explanation of its reasoning. I ndeed, the Suprenme Court has
recently taken great pains to clarify areas of the law it
consi dered in need thereof. 8

Furthernore, a review of Wod provides considerable
insight into how the Supreme Court would have us analyze the
evidence in this case. In that case, M. Wod was seeking
conpensation for her exposure to the drug fenfluramne after
having opted out of the Nationwide Cass Action Settlenent
Agr eenent ent er ed into between  Anerican Hone Product s

Corporation (AHPC), of which Weth-Ayerst is a division, and

87 | d.
8  See, e.g., Yanero v. Davis, Ky., 65 S.W3d 510 (2001)
(clarifying t he interrel ati onshi ps bet ween sover ei gn,

governmental and official immunities); Fraser v. Commonwealth,
Ky., 59 S.W3d 448 (2001) (standards for relief pursuant to Ky.
R Cim P. (RC) 11.42); and Thonpson v. Commonweal th, Ky., 56
S.W3d 406 (2001) (dealing with when a circuit court is required
to have a hearing to determ ne a defendant’s conpetency to stand
trial).
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users of its diet drugs Pondimn and Redux. In describing the

attenpted class action litigation, the Court said:
In her conplaint, [Wod], on behalf of a proposed
class, seeks the following relief: (1) court-
supervised notice and nedical nonitoring to enable
peopl e who have ingested Fen-Phen to be nonitored for
the existence of potentially dangerous side effects
caused by the drugs, including, but not limted to,
val vul ar heart di sease, primary pul nonary
hypertension, and for altered serotonin |evels and
associ at ed cognitive and/ or neur ophysi ol ogi ca
mani festations of inpairnment or injury; (2) a fund to
pay for such nonitoring and also nedical research
concerning the effects of the drugs; (3) reinbursenent
of the costs of the drugs and/or previously incurred
exam nation costs; and (4) punitive danages.

* x *

The trial court dismssed [Wod s] conplaint
for failure to state a claim upon which relief can be
gr ant ed, pur suant to [Kentucky Rules of G vil
procedure (CR)] 12.02. [T The trial court concluded
that Kentucky law requires a plaintiff to prove sone
present physical injury to support a tort claim and

[Wod] had proven no such injury. The Court of
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Appeal s upheld the trial court’s decision dismssing
the case, also finding that [Wod] did not allege in
her conplaint any “present physical harm as a result
of her ingestion of Fen-Phen.” [Wod] then petitioned
[the Supreme Court] for review There being recent
devel opnents in toxic tort litigation in other states,
we granted discretionary review to address the
I nport ant i ssues rai sed by [ Wod] regar di ng
prospective relief for past exposure.

[Wod’ s] conplaint specifies as her injury,
and that of the <class she seeks to represent,
“significantly increased risk of serious injury and
di sease.” She further clains that she and others w |
“probably . . . be required to pay suns to ascertain
the existence, nature and extent of their injuries in
the future.” In support of her claim [Wod] cites to
many articles from various nedical journals in which
experts have reconmended ongoing diagnostic testing
for people who took fenfluram ne. Not wi t hst andi ng
t hese expert opinions, recovery on a theory of tort,
like negligence or strict liability as sought here,
requires a plaintiff to show sone present physica
injury to support a cause of action. [ Wod] has

offered no proof that she suffers from any injury at
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the present tine resulting from her contact with or
i ngestion of fenfluramne. As such, [Wod] has failed
to state a claim upon which relief can be granted and
her cause of action has not accrued. W therefore
affirm the Court of Appeals in dismssing the

conpl ai nt . &

VWhile it is true that Wod differs from this case in

that it involved alleged injury to a person rather than to

property, this di stinction actual |y strengt hens its
applicability to this case. In Wod, the Court required that a
plaintiff sustain an actual physical injury to her person,

rather than mere exposure to a potentially toxic substance,
before it would allow recovery. In the present case, the
presence of PCBs currently on the land can be |ikened to Wod' s
al ready-ingested fenfluramne; although +the Iland has been
exposed to a substance, PCBs, no present injury to the land has
been shown. In contrast, the [|andowners’ theory that the
presence of PCBs in itself should be recognized as an injury is
anal ogous to Wwod s position regarding her having ingested a
potentially harnful or toxic substance (i.e., its nere presence
in her body), a theory rejected by the Suprene Court. Were we

to adopt the Iandowners’ argunent, it would result in an

89 Wod, supra, n. 86, at 851-852. See also Capital Holding
Corp. v. Bailey, Ky., 873 S.W2d 187, 195 (1994).
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al l owance of recovery for alleged injury to property in
instances in which individuals who have ingested a toxic
substance may not recover. W are unwilling to conclude, absent
express direction, that the Suprenme Court intends to provide a
right to recover damages for the deposit of any anpunt of a
toxi ¢ substance on the |ands of the Comobnwealth while denying
its citizens who ingest or are exposed to a toxic substance a
simlar right.

Indeed, in a lengthy analysis, the Suprene Court
expressed grave policy concerns about allowng prospective
awards for nmedical nonitoring. Unfortunate as it may be, the

harsh reality of life in the present day is that thousands, if

not mllions of people, have been exposed to and/or ingested
potentially harnful or toxic substances. The Court was
concerned about the seemngly limtless litigation that would
ensue if it allowed such recovery, concluding that it “is not

prepared to part ways with the system of renedies in favor of
cash advances as proposed by [Wod].”% Li kewi se, given the
W despread potential contamination of land in the Comonweal th
and throughout the nation, we are simlarly unwilling to abandon
the established system of renedies in favor of cash advances as

proposed by the | andowners.

% |d. at 855.
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Further supporting our conclusion is the fact that the
testinmony offered by the |andowners’ proffered expert, attorney
St ephen  Hi xson, regarding potential future liability for
remedi ation of their |and, was inadm ssible. Hi xson testified
t hat under Kentucky and federal |aw, the presence of PCBs on the
| and creates future liability for the | andowners. However, this
testinony regarding a |egal conclusion is 1nproper, for
wtnesses [ whether of a lay or expert variety, “are not
qualified to express opinions as to matters of law.”° It is not
the province of witnesses to informthe jury regardi ng questions
of law, that is the function of the judge.® Accordingly, it was
i nproper for the trial court to permt the jury to consider any
possible liability as testified to by Hi xson.

Aside fromits inadmssibility, H xson’s testinony was
incorrect as a matter of law. Under KRS 224.01-400(25),

[d]efenses to liability, limtations to liability, and

rights to contribution shall be determined in

accordance with Sections 107(a) to (d) and 113(f) of

[ CERCLA], as anended, and the Federal C ean Water Act,

as anended.

ot Robert G Lawson, The Kentucky Evi dence Handbook, § 6.15 at
291 (3d Ed., 2002 supp.).

2 See, e.g., Neves-Villanueva v. Soto-Riviera, 133 F.3d 92

(st Cr. 1997).
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Under CERCLA, any party found liable for renmediation of a
contaminated site mnmay bring a contribution action against
anot her responsible party.® Thus, in the unlikely event the
| andowmners were to be found Iliable for renediating their
properties, they would have a state and/or federal cause of
action against Rockwell to recover any renediation costs
assessed agai nst them

It is wundisputed that no [|andowner has incurred
liability based on PCB contamnation of his or her |and.
Indeed, in adm nistrative proceedi ngs Rockwell has been ordered
to renediate any of the [|andowners’ properties found, after
testing, to contain PCBs in excess of the l[imt inposed by the
Conmonweal t h. % In the event such renediation is ordered, an
aggri eved |andowner would then have a cause of action against
Rockwel | for the loss of use and enjoynent of the l|land during
its remedi ation. However, such cause of action has not yet
accrued, and is far too speculative at this point to form a
basis for the recovery of damages.

Finally, nmuch was nmade at oral argunent about the
| andowners’ responsibility for future testing of their |and.

However, the attenpt to use testing as a basis for relief fails

93 42 U.S.C. 8§ 9613(f). Responsible parties are listed in 42
U S C 8§ 9606 and 9607.

%  See  Rockwel | V. Conmonweal t h, Nat ur al Resources and

Envi ronmental Protection Cabinet, supra, n. 72.
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for two reasons. First, Rockwell has paid for testing on all
but three of the affected properties and, as noted above, has
been hel d responsible for renediating the properties. Secondly,

the Suprenme Court addressed this allegation in Wod:

W are mndful of the predicanment in which
our decision places [Ms. Wod] and others [in this
case, the landowners] in simlar situations. Those
who have ingested fenfluramne [or whose | and has been
exposed to PCB contam nation], but in whom no disease
is yet manifest [or whose l|land presents no present
health risk], will be forced to either forego nedical
evaluations [or testing of their land other than as
ordered by the Natural Resources and Environnental
Resources Cabinet] or proceed with them at their own
cost. Nevertheless, any other outcone would result in
i nordinate burdens for both the potential victim and
t he all eged negligent party.

-

[] For those who pay for their own testing but never
find disease J[or health risk presented by PCB
contami nation of their land], we regret the economc
expense but suggest that they have paid for a service

and received the benefit thereof — in this case, a
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clean bill of health and the acconpanying peace of
m nd.

From a policy standpoint, this outcone
should act as a sufficient deterrent to those who
woul d negligently produce and distribute [or, in this

case, negligently discharge] harnful substances, for

they shall still have to conpensate victins for any
injury caused. Li kewi se, recognizing only clains
supported by physical injury wll pr event t he
pot enti al fl ood of litigation st enm ng from

unsubstantiated or fabricated prospective harns,
t hereby preserving judicial and corporate resources to
conpensate actual victinms who develop injuries in the

future.®®

Al t hough the | andowners have established that Rockwel
negligently trespassed on their properties when it allowed PCBs
originating at its Russellville plant to flow into a stream and
thus be deposited as a result of flooding on their properties,
and although PCBs are a known carcinogen, the |andowners have
nevertheless failed to establish that their properties have
suffered any injury as a consequence of the trespass. No

persons who have cone upon the |and have been harmed, no farm

95 Whod, supra, n. 86, at 859.
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animals or pets have been sickened, nor have any crops been
lost. The land and the buildings thereon continue to be used as
they were before the presence of PCBs was di scovered. Thus, the
| andowners cannot recover damages under a negligent trespass
t heory.
I11. Permanent Nui sance
In addition to «clains based on negligent

trespass, the |andowners sought recovery on the ground that
Rockwel | , by depositing PCBs on their properties, had created a
per manent nui sance. KRS 411.520(1) provides that nuisance
actions arising at comon |aw are governed statutorily by KRS
411.500 to 411.570. However, those statutes

shall not be construed as repealing any of the

statutes or common | aw of the Commonwealth relating to

nui sance, nor shall be construed to abridge any other

rights or renedies available for personal or property

damage, but shall be held and construed as ancillary

and suppl enental thereto.

A private nuisance can be of a permanent or tenporary
nature, but may not be both.? A pernmanent nuisance is any

private nuisance that cannot be corrected or abated at

96 KRS 411.570.
o7 KRS 411.520(2).
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reasonabl e expense to the owner and is relatively enduring and

not likely to be abated voluntarily or by court order.9%
A permanent nuisance shall exist if and only if a
defendant’s use of property causes unreasonable and
substanti al annoyance to the occupants of t he
claimant’s property or unreasonably interferes wth
the use and enjoynent of such property, and thereby
causes the fair market value of the «claimant’s

property to be materially reduced.®

In this case, the |andowners’ clains are based upon
the creation by Rockwell of a permanent nuisance. Thei r
position, that the conditions created by Rockwell’s discharge of
PCBs cannot be abated except at an expense greater than the
total market value of the land, is directly on point with the
requi renent of KRS 411.530(1)(a). Likew se, because Rockwell no
| onger engages in the activities which gave rise to the
di scharge of PCBs, the |andowners’ grievance is not one which
may be remedied by sone voluntary or court-ordered action to

restrain Rockwell’s activities.

98 KRS 411.530(1)(a) and (b).
99 KRS 411.530(2).
100 See KRS 411.530(1)(b).
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In contrast, “[a]lny private nuisance that is not a
permanent nuisance shall be a tenporary nuisance.”! “A
tenporary nui sance shall exist if and only if a defendant’s use
of property causes unreasonabl e and substantial annoyance to the
occupants of the claimant’s property or unreasonably interferes
with the use and enjoynent of such property, and thereby causes
the value of use or the rental value of the claimant’s property
to be reduced.”'® In this case, the |andowners characterized
the injury to their property as permanent, thereby making a
t enporary nui sance anal ysi s unnecessary.

The determination of a private nuisance is to be done
using several factors. However, there is sone discrepancy

between the statutes and the comon |aw regarding the precise

el enents to be enployed. According to Louisville Refining Co.

V. I\/U_dd 103
t he exi stence of a nuisance nust be ascertained on the
basis of two broad factors, neither of which my in
any case be the sole test to the exclusion of the

other: (1) the reasonabl eness of the defendant’s use

of his property, and (2) the gravity of harm to the

101 KRS 411.540(1).
102 KRS 411.550(2).

103 Ky., 339 S.wW2d 181, 186 (1960). See al so Kentl and- El khorn
Coal Co. v. Charles, Ky., 514 S W2d 659, 662 (1974). Model
jury instructions detailing these factors can be found in CGeorge
v. Standard Slag Co., Ky., 431 S.W2d 711, 715 (1968).
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conpl ai nant . Both are to be considered in the [|ight
of all the circunstances of the case, including [1]
the lawful nature and location of the defendant’s
business[;] [2] the manner of its operation[;] [3]
such inportance to the conmunity as it may have[;][04
[4] the kind, volune, time and duration of the
particul ar annoyance[;] [5] the respective situations
of the parties[;] and [6] the character (including

appl i cabl e zoning) of the locality.

KRS 411.550 presents the illustrative factors to be
considered in determ ning the existence of a private nui sance:
(1) In determining whether a defendant’s use of
property constitutes a private nuisance, the
trier of fact shall consider all relevant facts and
circunstances including the foll ow ng:
(a) The lawful nature of the defendant’s use of
t he property;
(b) The manner in which the defendant has used
t he property;
(c) The inportance of the defendant’s use of the

property to the community;

104 Kentl and- El khorn, id., lists this factor as “its inportance
on the growth and prosperity of the conmunity.”
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(d) The influence of the defendant’s use of
property to the growh and prosperity of the
comunity;
(e) The kind, volune, and duration of the
annoyance or interference wth the wuse and
enjoynent of claimant’s property caused by the
def endant’ s use of property;
(f) The respective situations of the defendant
and cl ai mant ;
(g0 The character of the area in which the
defendant’s property is located, including, but
not limted to, all applicable statutes, |aws, or
regul ati ons.
(2) A defendant’s use of property shall be considered
as a substantial annoyance or interference with the
use and enjoynent of a claimant’s property if it would
substantially annoy or interfere with the use and
enj oynent of property by a person of ordinary health

and normal sensitivities.

Based on these considerations, it is apparent that, in
Kentucky, nuisance is primarily concerned wth sone use of
property by a defendant which causes sufficient annoyance to an
adj acent property possessor that interferes with the use of the

adjacent land to such a degree that its value is materially
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reduced. Borrowing from our analysis of negligent trespass,!®

in a nuisance case the annoyance and interference with the use
of property are the injury, and the reduced nmarket value is the
measur e of damages.

In this case, there is no rational basis for a finding
that the discharge of mnute quantities of PCBs onto the
| andowners’ properties resulted in any interference with their
use and enjoynent of the properties. Wile it is true that the
presence of PCBs on |and may cause a reasonable person to stop
using that |and because of health risks PCBs pose, it is only
the case when a significantly higher concentration of PCBs is
present. At the <concentrations present on the lands in
guestion, a person of ordinary health and sensitivities would
experience no interference with his or her use of the property.
There is no scientific basis for concluding that these |ands
should not be used for their ordinary agrarian purposes.®® Any

annoyance or interference sustained by the |andowners here is

105 gection |1, supra.

106 This is not to suggest that all nuisance cases require a
scientifically denonstrable health or safety hazard before the
al l eged nuisance can be said to interfere with the use of a
pi ece of property. Qur analysis is |limted to those instances,
as here, where the substance is inperceptible to ordinary
per sons. If PCBs created an unpl easant odor or sound, or were
otherwi se offensive to human senses, such sensory offensiveness
could generate the annoyance and interference necessary for a
nui sance. See, e.g., Wlhite, supra, n. 4.
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the result of an irrational fear of PCBs. The |aw does not
allow relief on the basis of an unsubstantiated phobia. %’
V. Punitive Damages — Passion and Prejudice

As has been noted, the jury awarded the |andowners
conpensatory danmages in the approximate sum of $7.56 mllion for
the total destruction of their properties and alnost 28 tines
that anount, $210 million, as punitive damages. Rockwell cl ains
that the award nust be set aside because it is excessive!® and
was given under the influence of passion and prejudice
engendered by the |andowners, particularly in their closing

argunents to the jury. 10

Accordi ng to Rockwel | :

The record reflects that [the [Iandowners’] counse
repeatedly attenpted to prejudice the jury against
Rockwell by reminding the jurors that Rockwell had
sold the Russellville facility and by harping on the
fact that Rockwell is headquartered in California and
on the assertedly lavish lifestyles of its enployees
(as to which, apart fromits manifest irrel evance for

any proper purpose, there was not a whit of evidence

in the record).

107 See Mercer v. Rockwell, supra, n. 75, at 744 ff. for a

conpr ehensi ve discussion of why so-called “stigma damages” nay
not be recovered in a case involving the sane defendant,
Rockwel |, and simlarly-situated | andowners.

108 See State Farm Miut. Ins. Co. v. Canpbell, supra, n. 11.
109 see Ky. R Civ. Proc. (CR) 59.01(d).
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Furt her, t he | andowner s’ counsel “gratuitously
referred to Rockwell’s location in *‘Seal Beach, California’
three times during . . . summation and once referred to
Rockwel I s  nyt hi cal ‘gol fing buddies’” who supposedly live
downstream fromits facility in Colunbus, Ohio.” In this sane
vein, the |andowners’ other counsel then “took this tactic to a
whol e new level,” referring to Seal Beach six tines in less than
an hour and unfairly distorting Rockwell’s position regarding
the significance of the risk posed by the levels of PCBs on the
| andowners’ properties as follows: “W're not worried out in
Seal Beach, California, where everybody has got a tan and a
$60.00 haircut and life is good.” According to Rockwell, *“each
of those references was calculated to generate maxinmm
prej udice.”

In what is characterized by Rockwell as the
“classically i nfl ammat ory ‘ send- a- message’ speech,” t he
| andowners’ counsel then “played on the fact that Rockwell had
sold its |l ocal operations” with the following plea to the jury:

Rockwel | came to Logan County, t ook
advantage of the attractive wage scale, as they cal
it, fouled its nest, fouled its neighbors, and they

pulled out. |If they were driving a car, it would be a

hit and run.
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Logan County IS yesterday’ s news to
Rockwel | . They [sic] won’t be back. They just plain
don’t care.

The plaintiffs [landowners] respectfully ask
you to make them care, to render a verdict that wll
get their attention, to nmke a statement from the
people of Kentucky that they wll hear |loudly and

clearly in Seal Beach, California.

Counsel went on to assert that Rockwell would “be popping
chanpagne corks in Seal Beach, California,” in the event that
the jury did not inpose punitive damages. Continuing this

t heme, counsel argued that:

The great Anerican statesman and Christian,
Wl liam Jennings Bryan, has instructed us on sone of
the differences between people and corporations.

First, he said there’s a difference in the
purpose of creation. God nmade man and pl aced hi m upon
his footstool to carry out a divine purpose. Min nade
t he corporation as a noney-neki ng nachi ne only.

Wen God nade man, he set a limt to his
exi stence, so that if he was a bad man he wouldn't be
bad too | ong. But when the corporation was created,
this limt on age was abolished, and now these

corporations live for generation after generation.
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Wien God nade man, he gave him a soul and he
warned him that in the next world he would be held
accountable for deeds done in the flesh. When man
created the corporation, he couldn’t endow that
corporation with a soul, so if it escapes punishnent

here, it need not fear the hereafter.

In conclusion, counsel advised the jury that awarding the
requested  $210, 000, 000.00*° in punitive damages to the
| andowners would serve as a “statement that they wll hear
clearly in Seal Beach, California.” Based on “the grossly
inflammatory tactics enployed” by |andowners’ counsel during
their sunmati ons, Rockwel | argues that the jury' s verdict was
“ani mat ed by passion and prejudice” and, therefore, the punitive
damages award nust be set aside.

In Kentucky, it is well westablished that a jury
verdict on a disputed question of fact “nay be reviewed and
upset where, as in the present case, the anmount at first sight
appears excessive and to have been rendered as a result of
passion or prejudice.”' Mre recently, we have enployed this

guideline in reviewng an award of punitive damages, declining

10 This sum equals the alleged cost of renediating the
| andowners’ property. The trial court properly declined to
permt recovery for conpensatory damages in excess of the fair
mar ket val ue of the properties.

1 Commonweal th, Dept. of Highways v. Riley, Ky., 414 S W2d
885, 887 (1967)(citation omtted).

-59-



to reverse an allegedly “excessive” award absent proof that the
verdict was “reached as a result of extreme passion and

prej udi ce. " 112

In so doing, we acknow edged the uni que nature of
punitive damage awards which are “the product of nunerous and
sonmetines intangible factors” and, therefore, require the jury
to nake a “qualitative assessnment based on a host of facts and
ci rcunstances unique to the particular case before it.”?!3
Clarifying our function on review, we observed that
reasonable persons wll differ in determining the anount of
exenpl ary damages, “but so long as the jury' s decision is based
on conpetent evidence, is free of passion or prejudice, and is
appropriately reviewed by the trial judge, the reviewi ng court
has no basis for substituting its opinion in place of the jury’'s
opinion.”*  Put another way, our reluctance to set aside a
verdict as being excessive does not preclude us from doing so
“where the anobunt seens disproportionate to the actual danages
suffered and it appears the jury may probably have been actuated
by synpathy or by bias, prejudice or |Iike wunjudicial and

n 115

i nproper notive. The common thread anong these cases is a

12 Simpson County Steeplechase Ass’n, Inc. v. Roberts, Ky.

App., 898 S.W2d 523, 528 (1995). -
13 1d., citing T X O Production Corp. v. Alliance Resources

Corp., 509 U S. 443, 125 L. Ed.2d 366, 113 S. C. 2711 (1993).
14 |d. (enphasis supplied).

5 Field Packing Co. v. Denham Ky., 342 S W2d 524, 527
(1961).
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determnation that the verdict was the result of passion or
prejudice as indicated by the excessiveness of the award and/or,
as is the case here, the inflammtory nature of the closing
argunents in question.

Appeals to bias against out-of-state residents and
corporations have historically been condemmed by the courts of

this Commonwealth. In Clenment Brothers Co. v. Everett,'® this

state’s highest court was confronted wth this 1issue and
conclusively resolved any question regarding the inpropriety of
the type of |anguage at issue:

The award strikes us as being so high as to
suggest the influence of passion and prejudice.
Probably the suggestion is not so strong as by itself
alone to warrant setting aside the award, but it is
strong enough to induce us to look to the record for
sources of prejudice. W find them in the closing
argunments of appellees’ two counsel.

The argunents appear to have been designed
specifically to appeal to and arouse the passions and
prejudice of the jury. The appellant conpany was
pictured as a rich, grasping, foreign corporation
running ruthlessly roughshod over the poor, honest,

| ong-suffering citizens of Barren County; its attorney

16 Ky., 414 s.w2d 576, 577 (1967).
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as a rich man who would be wupset if it were his
“mansi on” that suffered the blasting damage. Repeated
references were nade to the appellant’s four-mllion-
dol lar contract. The jury was asked whether it would
| et “these people from North Carolina conme in here and
destroy a good wonan's property?” The appel |l ant was
conpared to a wolf devouring a lanb . . . . The
jurors were told that iif they did not give the
request ed damages the appellees “will have to |ook at

your faces then in their menory.” !’

Identifying the argunent as an “obvious source of
passion and prejudice” that apparently influenced the jury in
fixing damages, the Court enphasized that such argunents had
“repeatedly been condemmed,” citing a string of authority to
t hat effect.'®

Among the cases cited by the Court was Sout hern-Harl an

Coal Co. v. Gallaier,™ in which both the “rich and powerful

corporation” and its counsel were characterized by opposing
counsel as “col d-bl ooded” and “nercenary.” Concluding that the
corporation’s objection to these derogatory references should

have been sustained, the Court found that counsel had committed

117 |d.
18 |d. at 578.
19 240 Ky. 106, 41 S.W2d 661, 663 (1931).
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“gross msconduct” in relying upon the fact that the defendant

was a rich and powerful corporation.!?

By way of explanation,
the Court engaged in the following reasoning which is equally
rel evant here:

The rich and poor stand alike before the
I aw. The corporation is entitled to have its cases
tried just as the cases of individuals are tried, and
there should be no effort to create prejudi ce against
t he defendant by the fact that it is a corporation.

* x %

No effort should be nade to enlist the
synpathies of the jury for the plaintiff because he is
poor. The case should be tried on its nerits wthout
reference to the wealth or poverty of the parties. It
was manifestly inproper to urge the jury to so find
their verdict as not to throw the plaintiff “on the

hands of charity.”?

Further support for this position can be found in
Mirphy v. Cordle,* in which the Court deternmined that the
appeal by plaintiff’s counsel to the jury “to nake the rich

def endants pay” was “an unwarranted reference to the financi al

120 | d

121 | d

122303 Ky. 229, 197 S.W2d 242 (1946).
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condition of one of the parties intended to inflane the m nds of
the jury, and was an appeal to <class prejudice which is

uni versal |y condemned. " %3

Simlarly, the United States Suprene
Court has acknowl edged the inherent danger in allowing the
adm ssion of such evidence, particularly wth respect to
punitive danage awards:

Punitive damages pose an acute danger of
arbitrary deprivation of property. Jury instructions
typically leave the jury wth wde discretion in
choosi ng amounts, and the presentation of evidence of
a defendant’s net worth creates the potential that
juries wll use their verdicts to express biases

agai nst big businesses, particularly those wthout

strong | ocal presences. '

122 1d. See also Gty of develand v. Peter Kiewit Sons’ Co.
624 F.2d 749, 757 (6th Cr. 1980).

In T X O Production Corp., the United States Suprene Court
declined to address the issue of whether the financial position
of the defendant can properly be considered as a factor to be
taken into account in assessing punitive damages as TXO had not
chal I enged that aspect of the jury instructions below  However,
the Court did agree with TXO that the enphasis on the wealth of
the wrongdoer increased the risk that the award nmay have been
i nfluenced by prejudice against |arge corporations, “a risk that
is of special concern when the defendant is a nonresident.”
Supra, n. 113, 509 U. S. at 464, 125 L. Ed. 2d at 383.

124 Honda Mdtor Co. v. OQverg, 512 U S. 415, 432, 129 L. Ed.2d
336, 349, 114 S. C. 2331, 2340 (1994). In Cberg, the Court
held that Oregon’s denial of judicial review of the size of
puni tive damage awards violated the Due Process Cause of the
Fourteenth Anmendnent. Al t hough the Court was not forced to
reach t he gquesti on of what standard of review is
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The instant case vividly illustrates the wvalidity of this
concern.

Even if an argunent is inproper, however, the question
remai ns whether the probability of real prejudice is sufficient
to warrant a reversal. In making this determ nation, each case
must be judged on its unique facts.'® An isolated instance of
i nproper argument, for exanple, is seldom deemed prejudicial.?!?
But, “when it is repeated in colorful variety by an acconplished

n 127

orator its deadly effect cannot be ignored. Such is the case

here. 128

The quot ed | anguage which generated the current debate
was specifically designed to appeal to and arouse the passion
and prejudice of the jury, and it is obvious that the argunents

achieved their desired effect as this is not a case involving a

single, isolated, or inadvertent comment. To the contrary, the

constitutionally required, it did observe that “there may not be
much practical difference” between review that focuses on
“passion and prejudice,” “gross excessiveness,” or whether the
verdi ct “was against the weight of the evidence.” 1d., 512 U S.
at 433, 129 L. Ed.2d at 350.

125 stanley v. Ellegood, Ky., 382 S.W2d 572, 575 (1964); City
of Cevel and, supra, n. 123, at 756.

126 1d.; Murphy, supra, n. 122, at 244.
127 I d

122 In Louisville & NN R Co. v. Smith, 27 Ky. L. Rptr. 257, 84
S.W 755 (1905), counsel for Smth referred to the “great wealth
of this soulless corporation” during closing argument. The
Court deened such | anguage inproper and reversed the judgnent on
that basis; because the sane type of argunent was enpl oyed here,
the sane result necessarily follows.
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closing argunents at issue epitomze conduct that has been
explicitly and consistently condemmed by both the courts of this
Commonweal th and their federal counterparts as evidenced by even
a cursory review of the relevant case | aw.

In short, we are of the opinion that “the statenents
of counsel were outside the record, and otherw se inproper,
[were] calculated to inflane the passions and excite the
prejudices of the [jurors], and thereby induce themto disregard
the evidence, and go to an extrene and unjustifiable length in

»129  Because counsel should not introduce

arriving at a verdict.
extraneous matters before a jury, or by questions or conments,
endeavor to discuss unrelated subjects, where there is a
reasonabl e probability that the verdict of the jury has been
i nfluenced by such conduct, it nust be set aside.?® Thus,
Rockwel | would be entitled to have the punitive danages award
set aside on this basis even if our resolution of the issues

previ ously addr essed did not i ndependent |y necessitate

reversal . 3!

129 1d. at 758.
130 Gty of develand, supra, n. 123, at 756.

Bl The United States Supreme Court has recently addressed the
role of appellate courts in review ng punitive danage awards and
t he criteria for assessi ng whet her such awar ds are
unconstitutionally excessive. In State Farm Mitual |nsurance
Co. v. Canpbell, supra, n. 11, the Court determ ned that the
award was neither reasonable nor proportionate to the wong
commtted and, therefore, constituted an arbitrary deprivation
of property. Rel evant for present purposes, the Court declined
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V. Landowners’ Cross-appeal

W will not consider issues initially raised in the
| andowners’ cross-appeal and in an appeal filed by certain
| andowners whose clains were dismssed prior to trial because
our dismssal of the |andowners’ cross-appeal and the appeal by
| andowners whose clainms were dismssed prior to trial was not
challenged in the Supreme Court; thus the dismssal is final.
Secondly, we were directed by the Suprenme Court only to review
the issues raised by Rockwell in its initial appeal but |left
undeci ded when we reversed the judgnent on the ground that the
testimony of the |andowners’ appraisal wtness, Charles Snyder,
was i nadm ssi bl e.
VI. Concl usi on

For the foregoing reasons, the judgnent in favor of
the |andowners against Rockwell International Corporation is
rever sed.

ALL CONCUR.

to inpose a bright-line ratio which a punitive damage award
cannot exceed, but did conclude that “single-digit multipliers
are nore likely to conport wth due process, while still
achieving the State’'s goals of deterrence and retribution ”
Thus, even if we had not resolved the punitive damge issue in
favor of Rockwell, the award in question would necessarily be
reduced consistent wwth the dictates of State Farm
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BRI EFS AND ORAL ARGUMENT
FOR APPELLANT ROCKWELL
| NTERNATI ONAL CORPORATI ON:

M Stephen Pitt
WYATT, TARRANT & COVBS
Loui svill e, Kentucky

ON BRI EFS:

Andrew L. Frey

Evan M Tager
Charles A. Rothfeld
MAYER, BROMN & PLATT
Washi ngton, D.C.

Virginia H Snel

J. Ant hony Coebel
Donald J. Kelly

WYATT, TARRANT & COVBS
Loui svill e, Kentucky

* * *

BRI EF FOR AM CI CURI AE
LOGAN COUNTY ECONOM C
DEVELOPMENT COWM SSI CN,
ASSCCI ATED | NDUSTRI ES OF
KENTUCKY AND KENTUCKY CQCAL
ASSOCI Al ON:

I NC. ,

James R Cox

John S. Reed

REED WEI TKAMP SCHELL
COX & VI CE

Loui svill e, Kentucky

BRI EF FOR AM CI CURI AE
WASHI NGTON LEGAL FOUNDATI ON
AND ALLI ED EDUCATI ONAL
FOUNDATI ON:

Kent Masterson Brown

Danvi |l | e, Kentucky
Dani el J. Popeo
Paul D. Kanenar

WASHI NGTON LEGAL FOUNDATI ON
Washi ngton, D.C.
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BRI EFS AND ORAL ARGUMENT FOR
APPELLEES:

Charles L. Cunni ngham Jr.
Loui svill e, Kentucky

ON BRI EFS:

Charles E. Fell, Jr.
M chael McDonal d
Loui svill e, Kentucky

John W ADon@ Barrett
Lexi ngt on, Massachusetts

W Patrick Mirray
Steven C. Bechtel
MURRAY & MURRAY
Sandusky, Chio

Thomas M Jessee
JESSEE & JESSEE
Johnson City, Tennessee

Gary E. Brewer
Leslie A. Mise
Morri stown, Tennessee

[
Kent ucky

WI1liam Gordon Bal
Knoxvill e, Tennessee

Thomas A. Noe,
Russel lvill e,



