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BEFORE: JOHNSON, KNOPF, AND McANULTY, JUDGES.

McANULTY, JUDGE: Rickey Dal e Haydon (“Rickey”) appeals fromtwo
orders of the Franklin Crcuit Court issued during litigation
di ssolving his marriage to Debra Jean Haydon (“Debra”).
Specifically, Rickey appeals froman April 17, 2001 order which
decl ared Kentucky Revised Statutes (KRS) 61.690(2)

unconstitutional as special legislation. Further, Rickey



appeals fromthe trial court’s Findings of Fact, Concl usions of
Law and Order, entered Decenber 13, 2001, that divided the
marital debts and assets between the parties. Debra cross-
appeals the trial court’s denial of her notion to recover
attorneys fees, as well as her request to have KRS 61. 690(3)
hel d unconstitutional. W affirmin part and vacate in part.

Ri ckey and Debra were married on February 4, 1983.
During their marriage, both parties were enpl oyees of the
Commonweal t h of Kentucky. Rickey was enpl oyed by the Departnent
of Transportation as an Engi neer Tech Ill, while Debra worked as
a supervisor for the Cabinet for Famlies and Children. Both
Ri ckey and Debra nmai ntai ned accounts with the Kentucky
Retirement System and the Kentucky Enpl oyees Deferred
Conpensation Plan. Two children were born of the marriage.

The parties separated on October 30, 1999. On
Novenber 5, 1999, Debra filed a Petition for Dissolution of
Marriage, asserting that the marriage was irretrievably broken
and that there was marital property and debts to be divided.
Debra al so requested custody of the children, as well as child
support. In his response to Debra’ s petition, Rickey requested
that the parties be awarded joint custody of the children.

On Novenber 15, 2000, the circuit court entered its
Fi ndi ngs of Fact, Conclusions of Law and Decree of Dissolution

of Marriage. |In this decree, the trial court dissolved the



marri age and accepted several agreenents between Ri ckey and
Debra concerning custody of the children, visitation with the
chil dren, possession of vehicles and personal property, paynment
of health insurance premuns for the children and the paynent of
expenses incurred by the children for extracurricular pursuits.
The trial court also ordered Rickey to pay nonthly child support
to Debra in the amount of $737.60. No decision was made
concerning the division of the parties’ retirenment and deferred
conpensati on accounts, the division of the marital debt, the

di vi sion of noney deposited with the court and Debra s notion
for attorneys fees.

The division of retirenment and deferred conpensati on
accounts mai ntai ned by both parties was heavily contested during
this divorce proceeding. The record reveals that Debra’s
retirement account bal ance was $31,989.56. Rickey’'s retirenent
account bal ance was $44, 166.02. Concerning the deferred
conpensati on accounts, Debra naintai ned $10,112.63 in her
account while Rickey’'s bal ance was $76,694.47. Ri ckey argues
t hat these accounts constitute non-marital property under the
provi sions of KRS 61.690(2). Debra, however, argued that KRS
61.690(2) was a special law in violation of Section 59 of the
Kent ucky Constitution, making the parties’ respective interests
in these accounts nmartial property that nust be divided pursuant

to KRS 403.190. On April 17, 2001, the trial court found KRS



61.690(2) to be a special |aw prohibited by the Kentucky
Constitution, as well as the due process clause of the federal
Constitution. Consequently, the trial court determ ned that

t hese accounts constituted marital property subject to division.

A hearing was held in this matter on Novenber 1, 2001
concerning the division of the marital debt and the division of
t he di sputed accounts. During this hearing, Rickey offered
evi dence that, prior to this marriage, he accrued 109 nont hs of
service with the Commonweal th. This period of service resulted
in a balance of $3,690.14 in his retirement account. Debra did
not contest Rickey’'s argunent that this anmount nust be
consi dered non-marital property. Debra, on the other hand,
stated that she began her enploynent with the Commonweal th on
Cct ober 15, 1979, nmaking sone portion of her retirenment account
bal ance non-marital. Debra waived this issue after failing to
present any evi dence concerning the value of her non-nmarital
contri bution.

Based upon presented evidence, the trial court found
that Debra’ s marital contribution to her retirement anount was
$31,989.56 and Rickey’'s marital contribution was $40, 475. 88.
Accordingly, Rickey's retirement account bal ance exceeded
Debra’s by a total of $8,486.32. The trial court ruled that,
pursuant to KRS 403.190(4), this difference represented the

marital property subject to division. Having arrived at this
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conclusion, the trial court awarded each party one-half of that
bal ance, whi ch equal ed $4, 243. 16.

Turning its attention to the deferred conpensation
accounts', the trial court found all contributions to those
respective accounts were nmade during the marriage, neking those
accounts marital property. In making its cal cul ations, the
court found that Rickey’ s account bal ance exceeded Debra’s by
$66, 851. 84. R ckey, however, sought a non-narital offset of
$26, 280. 36 from his deferred conpensati on account. In arriving
at this amount, Rickey testified that from Septenber 1992 to
August 1997, he received a total of $107,041.30 as a death
beneficiary on an account held by his nother. Rickey testified
that during this period, the parties agreed to increase the
contribution to his deferred contribution account. This
agreenent allowed the couple to obtain incone tax advantages and
save for the children’s future educati onal expenses. The
request ed of fset anmount, according to Rickey, reflected the
addi ti onal anmount contributed to his deferred conpensation

account pursuant to his agreenent with Debra.

! We are conpelled to note that the trial court, in finding the deferred

conpensation accounts to be nmarital property, erroneously found that these
accounts are adninistered by the Kentucky Enpl oyees Retirenent System (KERS).
Def erred conpensation accounts are, in fact, administered by the Kentucky
Publ i c Enpl oyees Deferred Conpensation Authority, an agency entirely separate
fromKERS. Accordingly, KRS 61.690(2), a statute that regul ates only those
accounts adm ni stered by KERS, is inapplicable. Hence, the trial court,
while correctly finding the deferred conpensati on accounts to be narital
property, did so by utilizing incorrect reasoning.
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Upon further exam nation, Rickey conceded that he
failed to segregate his nother’'s death benefits fromthe rest of
the marital property. Wile he did purchase sone certificates
of deposit with his nother’s death benefits, nost of this noney
was used to satisfy famly obligations. Rickey also testified
that the certificates of deposits were cashed in and applied to
other marital indebtedness. Thus, the entire $107, 041. 30 was
ultimately used for various marital expenses. Accordingly, the
court held that Ri ckey was not entitled to any offset against
hi s deferred conpensation account and divided the difference in
t hose accounts, $66,581.84, equally between the parties?

Concerning marital debt, Debra asserted that she
assuned responsibility for approxi mately $38,000.00 of narital
debt. Rickey assuned responsibility for approximtely
$20, 000. 00 of marital debt. Debra testified that all of the
debts she assunmed were credit card debts incurred for various
marital expenses. She did not introduce any docunentation
concerning specific marital expenses. Rickey alleged that,

t hroughout their marriage, Debra had a problemw th fisca
responsibility. 1In fact, R ckey testified that Debra’ s spendi ng

habits forced her to seek debt-counseling services and pursue

2 The trial court did order a qualified donestic relations order be
entered directing the Kentucky Enpl oyees Retirement System not the Public
Enpl oyees Deferred Conpensation Authority, “to properly segregate and
transfer from M. Haydon's deferred conpensati on account the sum of
$33,290.92 for the benefit of Ms. Haydon’s deferred conpensation account...”
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debt consolidation. Further, Rickey stated that he was not
aware of sone debts Debra incurred during the marriage,

i ncluding a debt of $10,425.43 on an Anerican Express account.
Debra conceded that Rickey was not aware of the Anmerican Express
account, but maintained this account was used for various
marital expenses. Rickey did admt that he knew about nost of
Debra’ s debt and that all of this debt was accunul ated during
the marriage. Rickey did not offer any evidence to indicate
that Debra’s debt was incurred for a non-marital purpose. In
fact, Rickey acknow edged that Debra usually made purchases for
the famly.

Concerning his $20,000.00 in credit card debt, Rickey
testified that all but $2,650.00, the cost of a conputer
purchased for his daughter froma previous nmarriage, was
incurred for marital expenses. Debra testified that sone of
Ri ckey’s debt was caused by his work as a nenber and officer of
the Optim st International organi zation. Debra, however, failed
to produce any docunentary evidence to support this assertion.

Taki ng account of the evidence and testinony before
it, the trial court determ ned that Ri ckey's $2,650.00 conputer
purchase was a non-marital debt. After adjusting R ckey's
assunmed debt obligation accordingly, the trial court found that

Debra assuned $20,650.00 nore in marital debt than Rickey. To



equal i ze the parties’ debt obligations, Rickey was ordered to
pay one-half of the excess debt.

The trial court also disposed of two additional issues
inits Decenber 13, 2001 order. First, the parties had
$6, 384.09, the remaining equity after the sale of the marital
resi dence, on deposit with the clerk of the court. The court
di vided this account equally between the parties, with R ckey
and Debra each receiving $3,192.04. The second issue invol ved
Debra’s request for attorneys fees. Wthout discussion of this
request, each party was ordered to pay their own attorneys’
fees. This appeal and cross-appeal followed.

Bef ore addressing the argunents presented before us,
we are conpelled to point out that Rickey has |largely ignored
the requirenments of Kentucky Rules of Cvil Procedure (CR)
76.12(4)(c)(iv), in that his brief |acks “anple references to
the specific pages of the record . . . supporting each of the
statenents narrated.” Simlarly, R ckey's brief fails to conply
with CR 76.12(4)(c)(v), which requires “anple supportive
references to the record and citations of authority pertinent to
each issue of law.]” Rickey's brief contains no citations to
the record. Although this deficiency is potentially fatal, we
have nonet hel ess addressed the nerits of this appeal solely

because of the nature of the issues presented. However, we



strongly caution Rickey’'s counsel to refrain fromviolating the
rules of this Court in the future.

On appeal, Rickey presents three argunents for our
review. First, Rickey argues that the trial court erred in
declaring KRS 61. 690(2) unconstitutional. W agree.

In addressing the constitutionality of KRS 61.690(2),
the trial court first analyzed the question of whether KRS
61. 690(2) and 403. 190 can be harnoni zed. The trial court
concluded that, by deem ng retirenent benefits to be “exenpted”
from KRS 403.190(2) rather than “excepted,” the two statutes
coul d be harnonized. Wile we agree that these statutes can be
har noni zed, we believe a better explanation exists.

At the tine this matter was litigated in the Franklin
Circuit Court, KRS 61.690(2) provided as follows:

A retirenent allowance, a disability

al |l omance, a nenber’s accunul at ed

contributions, or any other benefit under

t he system shall not be classified as

marital property or as an economnic

ci rcunstance as provided in KRS 403.190 in

an action for dissolution of marriage.

KRS 403. 190 governs the disposition of property in a
di vorce proceeding. KRS 403.190(4) applies to any system or
pl an regul ated by ERI SA, as well as a public retirenent system

adm ni stered by an agency of state or |ocal governnment. KRS

403.190(4) states in pertinent part as follows:



If the retirenent benefits of one spouse are
excepted fromclassification as marital
property, or not considered as an economc
ci rcunstance during the division of marital
property, then the retirenent benefits of

t he ot her spouse shall also be excepted, or
not consi dered, as the case may be.

However, the |evel of exception provided to
the spouse with the greater retirenent
benefit shall not exceed the |evel of
exception provided to the other spouse .

We now turn to rules of statutory construction to
det erm ne whet her KRS 61.690(2) and KRS 403. 190(4) can be
har noni zed. “The construction and application of statutes is a

matter of |aw and may be revi ewed de novo.” Bob Hook Chevrol et

I suzu, Inc. v. Transportation Cabinet, Ky., 983 S.W2d 488, 490

(1998). “The essence of statutory construction is to ascertain
and give effect to the intent of the legislature.” Hale v.
Conbs, Ky., 30 S.W3d 146, 151 (2000). To ascertain the intent
of the legislature, courts should view statutes as a whol e,
considering not only its |anguage but also its spirit. Conbs v.

Hubb Coal Corp., Ky., 934 S.W2d 250, 252 (1996). However, the

| anguage in the statutes bears the greatest inportance, and
statutes may not be interpreted in a manner that conflicts with

the stated | anguage. Hoy v. Kentucky Industrial Revitalization

Auth., Ky., 907 S.W2d 766, 768 (1995), citing Layne v. Newber g,

Ky., 841 S.wW2d 181, 183 (1992). Accordingly, a court may not
insert |anguage to arrive at a neaning different fromthat

created by the stated | anguage in a statute. Beckhamv. Bd. O
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Educ. O Jefferson County, Ky., 873 S.W2d 575, 577 (1994).

Kent ucky statutes nust be given a liberal construction, and the
| anguage used nust be given its ordinary meani ng, except when
t he | anguage used has a special neaning in the law, in such a
case, the technical neaning is appropriate. KRS 446.080(1) and

(4); Wthers v. University of Kentucky, Ky., 939 S.W2d 340, 345

(1997). Finally, courts are responsible for draw ng al
reasonabl e i nfferences fromthe act as a whole to sustain its

validity. Wggoner v. Waggoner, Ky., 846 S.W2d 704 (1992).

I n accordance with the aforenentioned principles, we
concl ude that KRS 61.690(2) and KRS 403. 190(4) can be
har noni zed. Reviewi ng these two statutes reveal s that KRS
61.690(2) specifically states that retirenent benefits “shal
not be classified as marital property . . . as provided in KRS
403.190.” The plain | anguage of these statutes clearly provide
a scheme for determning the extent that state governnent
retirenment benefits may be exenpted fromclassification as
marital property in divorce proceedings. Under KRS 61.690(2),
if a spouse’s retirenment benefits are excluded from
classification as marital property, then KRS 403.190(4) requires
that those benefits are excluded only to the extent that those
retirement benefits are set-off by the other spouse’s retirenent

benefits. 1In other words, any retirenment benefits that exceed
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the | evel of exclusion nmatched by either spouse’s retirenent
benefits are subject to classification as marital property.

Thus, when read together, KRS 61.690(2) and KRS
403.190(4) provide for the classification of state government
sponsored retirenent benefits as marital property, but only to
the extent those retirenent benefits exceed the statutory set-
off. Curiously, this is precisely the manner in which the tria
court divided the retirenment benefits of the parties herein. To
the extent that R ckey’'s retirenent benefits exceeded Debra’s by
$8,486.31, the trial court divided that excess anount equally
between the parties as marital property. By awarding each party
$4,243.16, the trial court treated the retirenment benefits of
these parties exactly as required under Kentucky |aw.

Ri ckey argues that Turner v. Turner, Ky. App., 908

S.W2d 124 (1995) supports his belief that these statutes

requi re each spouse to retain his or her own retirenent benefits
regardl ess of the anobunt of those benefits. In Turner, the wfe
had accunul at ed nodest benefits in the Kentucky Teachers
Retirement System Her husband had accunul ated substantia
retirement benefits during his private sector enploynment. At
the tinme Turner was decided by the Kentucky Suprenme Court, KRS
403.190(4) did not limt the exclusion of benefits frommarital
property only to the extent those benefits were set-off by the

ot her spouse’s benefits. Thus, the husband’ s substantia
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pensi on was exenpted from di vision and declared to be non-
marital property because KRS 161. 700(2) required the wife's
pension to be designated as non-marital property. In response
to the inequitable result produced by Turner, the |egislature
anended KRS 403.190(4) in 1996 to add the set-off provision as
previ ously di scussed herein. See 1996 Ky. Acts, Ch. 328, Sec.
1. Hence, Rickey's reliance on Turner is sinply m splaced.

Ri ckey al so asserts that the trial court inproperly
decl ared KRS 61. 690(2) unconstitutional pursuant to Section 59
of the Kentucky Constitution. Again, we agree.

Section 59 of the Kentucky Constitution prohibits the
CGeneral Assenbly from passing |ocal or special |egislation
concerning any of the twenty-eight (28) subjects specifically
enunerated. Section 59 further provides that “[i]n all other
cases where a general |aw can be made applicable, no special |aw
shal | be enacted.”

Kentucky law is clear concerning the identification of
general and special laws. A general law relates to things as a
class, while a special law relates to particul ar persons or

things of a class. Johnson v. Commonweal th, 291 Ky. 829, 165

S.W2d 820 (1942). The fact that the general assenbly passes a
| aw dealing with a special subject does not per se nake that |aw

special legislation. Kentucky MIk Mtg. & Anti-Mn. Conin v.

Borden Co., Ky., 456 S.W2d 831 (1969). The prinmary purpose for
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t he prohibition against special legislation is to prevent
special privileges, favoritismand discrimnation, and to ensure

equality under the law. See Kentucky Harlan Coal Co. v. Hol nes,

Ky., 872 S.W2d 446 (1994). dassifications based on reasonabl e
and natural distinctions that relate logically to the purpose of
the act do not violate Section 59 of the Kentucky Constitution.

Kling v. Ceary, Ky., 667 S.W2d 379 (1984).

Kent ucky’ s hi ghest court has established requirenents
| egislation nmust neet in order to be declared constitutiona
under Section 59. The test of constitutionality, as established

in Schoo v. Rose, Ky., 270 S.W2d 940, 941 (1954), is that the

| egi slation nmust apply equally to all in a class and there nust
be distinctive and natural reasons inducing and supporting the

classification. W believe KRS 61.690(2) passed the Schoo test.

The trial court held that the first prong of Schoo was
not satisfied because the spouse of a participant who does not
have a retirenent plan, or who has a plan that is of |esser
val ue than the participating spouse, will not be entitled to an
equal offset of benefits. This analysis is incorrect. Again,
KRS 61.190(2) classifies these retirenent benefits as non-
marital property as provided by KRS 403.190(4), which provides
t hat when one spouse’s benefits are excepted frommarital
property, the other spouse’s benefits are al so excepted from

consideration as marital property. Further, KRS 403.190(4)
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clearly requires that “the | evel of exception provided to the
spouse with the greater retirenment benefit shall not exceed the
| evel of exception provided to the other spouse.”

From the plain | anguage of these statutes, if one
spouse has no retirenent benefits, then no I evel of exception is
provided to that spouse. Furthernore, if the participant’s
| evel of exception may not exceed the | evel of exception of the
spouse with no benefits, it follows that the participant’s
benefits sinply will have no | evel of exception either. Thus,
inthis situation, the entire anount of the participant’s
benefits will be considered nmarital property subject to division
in a dissolution action.

Simlarly, if a participant’s spouse has a retirenent
plan that is of |esser value than that of the participating
spouse, then the participant’s benefits are excepted from bei ng
classified as marital property only to the extent of the non-
participant’s benefits. Any benefits the participant nay have
above the anmount of benefits held by the non-participant spouse
are divisible as marital property. Thus, even if the spouses of
partici pants are considered part of the class created by KRS
61.690(2), the statute applies equally to every nenber of the
cl ass.

Qur research reveals that the Kentucky Suprenme Court

addressed this issue in Waggoner, supra. |n Waggoner, the
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Suprene Court addressed the constitutionality of KRS 161.700(2),
which is substantively identical to KRS 61.690(2). KRS
161. 700(2) exenpts benefits accrued under the Teachers
Retirement Systemfromclassification as marital property
pursuant to KRS 403.190(1)(d). The Suprene Court held in
Waggoner that, even though KRS 161.700(2) sets up teachers as a
special class, the statute does not violate Section 59 since
every menber of that class is treated equally. Hence, having
found that every nenber of the class created by KRS 61.690(2) is
treated equally under the statutory schene, we believe that KRS
61.690(2) satisfies the first prong of Schoo.

W al so believe that the second prong of Schoo is
sati sfied because distinctive and natural reasons supporting the
classification of state governnental retirenent accounts as non-
marital property exists. The Suprene Court acknow edged the
| egi sl ative notivation behind pension exenptions for public
enpl oyees is “that pension exenptions in favor of state and
| ocal governnent enpl oyees encouraged their continued service
despite salaries which were legislatively found to be | ower than

those in private enterprise.” Comobnwealth Revenue Cabi net v.

Cope, Ky., 875 S.w2d 87, 90 (1994). Further, “[while the
wi sdom of such an approach is not indisputable, it is not
arbitrary and bears a substantial relation to a pernissible

governmental purpose.” 1d. W believe that the same rationale

-16-



applies in this matter currently before us. Therefore, KRS
61.690(2) does not violate Section 59 of the Kentucky
Consti tution.

We al so agree with Rickey that KRS 61.690(2) does not
violate the equal protection clauses of the Kentucky and United
States constitutions. As a general rule, a statute is presuned
valid and will survive an equal protection challenge if it can
be shown that the classification drawn by the statute is
rationally related to a legitinmate state interest. Wiand v.

Board of Trustees of Kentucky Retirenent Systens, Ky., 25 S. W3d

88 (2000). Under the rational basis test, a classification nust
be uphel d agai nst an equal protection challenge if there is any
reasonably concei vable state of facts that could provide a
rational basis for the classification. 1d., at 93. As
previ ously discussed herein, the desire to attract and retain
state enpl oyees is anple reason to support the classification of
state governnental retirenment benefits as non-marital property.
Accordingly, the trial court erred when it held the statute to
be in violation of the equal protection clauses.

We al so believe that the trial court erred in hol ding
that KRS 61.690(2) is an unjust taking of Debra’ s property
rights without due process of law. In order for Debra to have a

due process claim she nust first have a property interest in

the retirement benefits. 1d. Property rights are created and
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defined by state law. Ceveland Board of Education v.

Louderm |1, 470 U S. 532, 105 S.Ct. 1487, 94 L.Ed.2d 494 (1985).
In Kentucky, it is the pension, not the benefits which is the

mari tal asset that can be divided by the court. Arnstrong v.

Arnmstrong, Ky. App., 34 S.W3d 83 (2000). Wiand, supra,

poi nts out that Debra may never receive any of Rickey' s pension
benefits because there is a possibility that she could
predecease Rickey prior to the tine Rickey’ s benefits becone
payable. Therefore, no violation of due process can exi st
because Debra has not acquired a property interest in Rick’'s
benefits.

At this point, we nust reiterate that, even though the
trial court erred in declaring KRS 61.690(2) unconstitutional,
it correctly determ ned the value of the benefits Debra was
entitled to receive fromRickey’'s retirenment account. Thus, we
vacate the trial court’s April 17, 2001 Order which found KRS
61.690(2) unconstitutional, but affirmthe trial court’s award
to Debra in the ambunt of $4,243.16 which represents her share
of the marital portion of the parties’ retirement accounts.

Second, Rickey argues that the trial court erred by
not restoring a portion of his nother’s death benefits,
cal cul ated to be $26,280.36, to himas non-nmarital property. In
support of this argunment, Rickey alleges that, pursuant to an

agreenent with Debra, the parties jointly decided to use his
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not her’ s death benefits for |iving expenses and contribute a
greater portion of his wages into his deferred conpensation
account. We find this argunent to be conpletely without nerit.
KRS 403.190(3) creates a presunption that all property
acquired during the marriage is marital. This presunption nust

be rebutted by clear and convincing evidence. Brosick v.

Brosick, Ky. App., 974 S.W2d 498, 502 (1998). In order for
Ri ckey to overcome this presunption, he nust provide evidence
tracing the nonies clained as non-marital property back to a

non-marital source. Terwilliger v. Terwlliger, Ky., 64 S W3d

816 (2002). Rickey admts that he failed to trace any all eged
non-marital assets back to the proceeds received fromhis

nmot her’ s death benefits. Mireover, Rickey never segregated any
of the benefits he received fromhis nother’s account, but

rat her conm ngled those funds with other marital property and
utilized that noney to pay various nmarital expenses.
Accordingly, we believe the trial court, despite its erroneous
belief that KRS 61.690(2) applied to deferred conpensation
accounts, properly concluded that all of the noney in Rickey's
deferred conpensati on account was narital property. |In any
event, the trial court’s nethod of allocating the funds
contained in these deferred conpensation plans fairly divided

t hese assets between the parties.
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For his final argunent, Rickey asserts that the tria
court erred in ordering himto pay one-half of the excess credit
card debt Debra accunul ated during the marriage. W disagree.

Under Kentucky law, there is no presunption that debts

incurred during a marriage are marital debts. Neidlinger v.

Nei dl i nger, Ky., 52 S.W3d 513, 523 (2001). There are severa
factors a trial court could use to determ ne whether debts are
marital or non-marital. These factors include whether the debt
was incurred to purchase marital assets, whether the debt was
necessary to provide for the maintenance and support of the
famly, and the econom c circunstances of the parties bearing on
their respective abilities to assunme the indebtedness. |Id.
Further, there is no requirenent that marital debts be divided
equally or in the same proportion as marital property. Id. Al
i ssues concerning the assignnment of debts incurred during the
marriage are reviewed for abuse of discretion. |Id.

In this matter, the trial court found that $38, 000.00
of debt that Debra incurred, and $17,350.00 of Rickey’'s debt was
marital debt. |In reaching this conclusion, the trial court
found that this debt was used to provide for the nmintenance and
support of the Haydon famly. Wile Rickey argues that Debra
had a problemw th fiscal responsibility during the marriage and

incurred debts w thout his know edge or authorization, Rickey

al so admtted that these debts were accunul ated during the
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marri age. Rickey’'s adm ssion, coupled with testinmony from both
parties that Debra was usually responsi ble for maki ng purchases
for famly mai ntenance, expenses and support clearly denonstrate
that all of the disputed debt was marital in nature. Since the

trial court considered the factors propounded in Neidlinger, we

believe that the trial court did not abuse its discretion in
ordering Rickey to pay half of the excess debt.

In her cross-appeal, Debra presents two argunents for
our consideration. First, Debra argues that the trial court
erred by failing to award her attorneys fees. W find this
assertion to be conpletely without nerit.

KRS 403.220 allows a trial court to order one party to
a divorce action to pay a “reasonabl e anmount” for the attorneys
fees of the other party. Attorneys fees are awarded only if a
disparity in the relative financial resources of the parties

exists in the payor’s favor. Lanpton v. Lanpton, Ky. App., 721

S.W2d 736 (1986). But even if such a disparity exists, whether
to make such an assignnent and, if so, the amount to be assigned
is entirely within the discretion of the trial court. WIhoit
v. Wlhoit, Ky., 521 S.W2d 512, 514 (1975).

In this case, Debra and Ri ckey were awarded al
personal property each party possessed at the tine the divorce
decree was entered. The trial court also divided the marital

assets and debts equally. Wth these facts, it is clear that no
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di sparity of financial resources existed in R ckey s favor.
Thus, the court properly refused to award Debra attorneys fees.

Finally, Debra contends that the trial court erred by
not finding KRS 61.690(3), as amended in 2000 to direct Kentucky
Retirenent Systens to honor only child support orders and not
qual i fied donestic relations orders (QDRO, to be
unconstitutional. To support this contention, Debra argues that
if KRS 61.690(2) is unconstitutional, then KRS 61.690(3), as a
| ogi cal extension of KRS 61.690(2), nust al so be decl ared
unconstitutional. W have previously determ ned herein that KRS
61.690(2) is, in fact, constitutional. Therefore, we will not
address the nerits of Debra’s argunent concerning the
constitutionality of KRS 61.690(3) because, by her own
adm ssion, this issue is noot.

Debra, however, does present a legitinmate concern
regardi ng the Kentucky Retirenent Systenms’ interpretation of KRS
61.690(3). According to its amcus curiae brief, the Retirenent
Systens contends that, by specifically deleting qualified
donmestic relations orders from KRS 61.690(3), the Cenera
Assenbly did not intend for the Retirenment Systens to accept or
honor qualified donestic relations orders. Debra points out
t hat Kentucky Retirenment Systens has never repeal ed 105 KAR
1: 190, an administrative regul ation adopted in Novenber 1991 to

provi de a framework for adm nistering and processing qualified
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donmestic relations orders. While acknow edgi ng that 105 KAR

1: 190 has not been repeal ed, we believe that the trial court
erred by entering the QDRO wi t hout maki ng Kentucky Retirenent
Systens a party to the action. Enforcenent of a QDRO presents a
speci al problem The issuing court is requiring a non-party to
conply with its order. Thus, the retirenment plan is only
obl i gated to honor the QDRO as provided by statute. Since ERI SA
does not apply to a qualified governnental plan, the Retirenent
Systens’ plans are subject only to state law. 29 U S. C
81003(b)(1); 29 U S.C. 81002(32). In fact, if the plan

adm nistrator rejects a tendered QDRO, a court may not sinply
order the plan to conmply with the order. Rather, the plan nust
be joined as a party to the action in order for any judgnment

against it to be effective. See Burton v. Dowel|l Division of

Dow Chemi cal Co., Ky., 471 S .wW2d 708, 710-711 (1971).

The Retirenent Systens was not nmade a party to this
action in the trial court. Thus, a qualified donestic relations
order could only be enforced against it as provided by the
version of KRS 61.690 in effect when the Retirenment Systens
received the order. Since we have dism ssed Debra’ s argunent
concerning the constitutionality of KRS 61.690(3) as noot, we
find no statute mandating that the Retirenent Systens nust honor
qual i fied donestic relations orders. Thus, the trial court did

not possess jurisdiction to require the Retirenment Systens to
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honor a particular order outside of this statutory authority.
Debra, however, is not prejudiced by the trial court’s error
since the Decenber 13, 2001 order allows Rickey to satisfy the
obligations concerning the retirement and deferred conpensation
accounts with a direct cash paynent to Debra.

For the aforenentioned reasons, the Franklin G rcuit
Court’s judgnent declaring KRS 61.690(2) unconstitutional and
requiring that a QDRO be entered directing the Kentucky
Retirenment Systens to divide the parties’ KERS accounts are
vacated. The remaining judgnments are otherw se affirned.

JOHNSON, JUDGE, CONCURS.

KNOPF, JUDGE, CONCURS | N PART, DI SSENTS | N PART, AND
FI LES SEPARATE OPI NI ON.

KNOPF, JUDGE, CONCURRI NG | N PART AND DI SSENTI NG I N
PART: Respectfully, | concur in part and dissent in part from
the majority opinion. | fully agree with the majority on the
i ssues relating to the characterization of a portion of Rickey's
not her’s death benefits as marital, the division of marital
debt, and the trial court’s denial of attorneys fees. | also
agree that, since the Kentucky Enpl oyee Retirenment Systens
(KERS) is not a party to this action, the trial court did not
have jurisdiction to order it to conply with a qualified
donmestic relations order (QDRO. Furthernore, | agree with the

majority that the 2000 version of KRS 61.690(2) is
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constitutional. \Whatever property rights the parties may have
in the other party’'s state-enployee retirenent plan are created
by state |aw, and those rights may be nodified or elimnated by

state law. Wiand v. Board of Trustees of Kentucky Retirenent

Systens, Ky., 25 S.W3d 88, 93 (2000). The result may appear
unfair, and the justification for the statute is debatable.?
Nevertheless, “[i]t is elenentary that the | egislative branch of
government has the prerogative of declaring public policy and
that the nmere wisdomof its choice in that respect is not

subject to the judgnent of a court.” Fann v. McQffey, Ky., 534

S.W2d 770, 779 (1975); see also Reda Punp Co. v. Finck, Ky.,

713 S.W2d 818 (1986). Moreover, the debate is academ c
considering that the General Assenbly repealed that statute
during its 2002 session. 2002 Ky. Acts ch. 52, § 14.

However, | disagree with the trial court and the
majority that the offset provisions of KRS 403.190(4) apply to

the trial court’s division of the retirenent plans. The purpose

31Inits amcus curiae brief, KERS takes the position that the
2000 anmendnents to KRS 61.690(2) & (3) have a legitimte policy
justification of curtailing its admnistrative responsibility to
adm nister QDRCs. “In the twelve years between the enactnent of
t he QDRO anendnment in 1988, and its effective repeal in 2000,
the obligation to honor the ever-grow ng nunber of (QDRGCs forced
the Retirenent Systens to allocate nore and nore personnel to
the task of admnistering them . . . Thus, the legislature’s
amendnent of subsection (3) was a policy decision designed to
afford sone relief to a burgeoning adm nistrative
responsibility.” However, this adm nistrative responsibility
is no greater than that inposed upon private pension plans.
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of this statute is to equalize the treatnent of retirenent plans
where one spouse has an exenpt plan but the other spouse does

not. \Waggoner v. \Waggoner, Ky., 846 S.W2d 704, 708 (1992). |If

the retirenent benefits of one spouse are excepted from
classification as marital property, or not considered as an
econoni ¢ circunstance during the division of marital property,
then the retirenent benefits of the other spouse shall also be
excepted. However, the |level of exception provided to the
spouse with the greater retirenent benefit shall not exceed the
| evel of exception provided to the other spouse. KRS
403.190(4). In other words, the non-exenpt plan is excepted
fromconsideration as marital property, but only up to the val ue
of the exenpt plan.

Since we are holding that KRS 61.690(2) is
constitutional, KRS 61.690(2) exenpts both Rickey’s and Debra’s
retirement plans fromconsideration as marital property. Thus,
there is no need to apply the offset provisions of KRS
403.190(4). Rather, the entire value of both plans should be
considered the parties’ separate, non-marital property.

| also agree with the majority that KRS 61.690(2) does
not apply to the parties’ deferred conpensation plans. KRS
61.690(2) applies only to accounts adm nistered by KERS, not to

accounts adm ni stered by the Kentucky Public Enpl oyees Deferred
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Conmpensation Authority.* Consequently, such plans are not
exenpted from consideration as marital property under KRS
61.690(2), and the trial court properly considered them as
marital property to the extent that they were accrued during the
marriage.

Li kew se, KRS 61.690(3), which allows KERS to refuse
to honor a QDRO dividing a retirenment account, does not apply to
t he deferred conpensati on accounts. However, the trial court
did err by issuing a QDROto KERS ordering it to segregate the
funds in the deferred conpensati on accounts. Because KERS does
not adm ni ster those accounts, that portion of the QDRO nust be
set aside, and a new QDRO issued to the Deferred Conpensation

Aut hority.?®

4 The Deferred Conpensation Authority is established pursuant to
KRS 18A. 230 et seq., and is adm nistered as part of the
Personnel Cabinet. KRS 12.020 Il 14(d). In contrast, KERS is
establ i shed pursuant to KRS 61.510 et seq., and is adm ni stered
as part of the Finance and Adm nistration Cabinet. KRS 12.020
1 9(l).

® |t has conme to my attention that the Deferred Conpensation

Aut hority has taken the position that a deferred conpensati on
pl an established pursuant to 26 U S.C. 8 457 is not subject to a
QDRO. Al though there is sonme question about when a QDRO w || be
honored in such situations, federal law allows a 8 457 plan to
be subject to a QORO 26 U S.C. § 414(p)(11). See generally,
"Code Sec. 457 Deferred Conpensation Plans for State and Loca
Government s and Tax- Exenpt Enpl oyers,” 1A Pension Plan Qui de
(CCH ¢ 8018 at 9926. (Mar. 3, 1999). It is not clear fromthe
record whether the plan at issue is a 8 401k or a 8§ 457 pl an.
Furthernore, if the trial court wi shed to divide the benefits
prospectively, the Deferred Conpensation Authority would have to
be made a party to the action before it could be required to
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Since the trial court found KRS 61.690(2)
unconstitutional, it treated the plans as narital to the extent
that they were accrued during the marriage. Accordingly, the
trial court subtracted Debra’ s deferred conpensati on account
bal ance ($10,112.63) from Rickey’s account bal ance ($76, 694. 74),
and concl uded that the difference ($66,581.84) was a narital
asset subject to division. To equalize its division of the
deferred conpensation plans, the trial court ordered Rickey to
pay Debra $33,290.92 as her share of his plan. Because KRS
61.690(2) does not apply to the deferred conpensation plans, the
trial court properly treated the plans as marital property,
al beit for the wong reason. Furthernore, the trial court’s
val uation of the deferred conpensati on accounts seens fair.

However, | would note that the value of the deferred
conpensation plans is subject to fluctuations based on the
financial market. In addition, neither Ri ckey nor Debra is near
retirenment age, and the deferred conpensation plans generally
are subject to a substantial tax penalty for early w thdrawal.
Consequently, | believe that a present-val ue division of these
assets would be inequitable. Rather, the marital portion of the

pl an shoul d be divided according to the fornmula set out in

conply with a QDRO dividing the plans. However, these are
matters which coul d be addressed upon renmand.
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Newman v. Newnman, Ky., 597 S.W2d 137 (1980) and Brandenburg v.

Brandenburg, Ky. App., 617 S.w2d 871 (1981).°

Accordingly, | would remand this matter back to the
trial court for a re-calculation of the division of marital
property. The deferred conpensation plans are not exenpt from
consideration as marital property. Although the trial court
properly valued these accounts, | believe that the court’s
present -val ue division of these assets was inequitable under the
circunstances. On the other hand, the retirenent plans are
excl uded from consideration as marital property, and under KRS
61.690(2), no part of those plans is subject to division.
Consequently, | would vacate the trial court’s division of the
retirenment and deferred conpensation plans, and woul d remand
this matter to the trial court to re-calculate the allocation

and division of these plans.

¢ See al so Louise E. Graham and Janes E. Keller, 15 Kentucky
Practice Donestic Relations Law, 8 15.28, pp. 534-36 (2d ed.
1997 & 2003 Supp.) for a discussion of perm ssible nethods for
calculating divisible marital benefits in defined contribution
pl ans.
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