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BEFORE: BAKER, COWBS, and SCHRODER, Judges.
COVBS, JUDGE. Roger Whitaker, pro se, has appealed fromthe
denial of his nmotion by the Bullitt Grcuit Court. Al though the
notion was captioned as a “notion for nodification of sentence,”
it was treated as one filed pursuant to RCr! 11.42. We affirm
Wi t aker was indicted on August 31, 2001, by a Bullitt
County grand jury. The indictnment charged himw th possession
of a controlled substance in the first degree, manufacturing

nmet hanphet am ne, and being a persistent felony offender in the

! Kentucky Rules of Crimnal Procedure.



first degree (PFO1). Witaker entered into a plea agreenment in
whi ch the Commonweal th offered to dismss the manufacturing
nmet hanphet am ne charge, to reconmend that his sentence run
concurrently with any related federal sentence, and to nake a
sentenci ng recomendati on of five-years’ inprisonnent --
enhanced to ten years. |In exchange, \Witaker entered his guilty
pl ea on Cctober 16, 2001, to possession of nethanphetam ne and
to being a persistent felony offender in the first degree.

Wi t aker and his counsel signed the standard form 491
of the Adm nistrative Ofice of the Courts, and the trial court
entered a judgnment of conviction on the guilty plea follow ng
t he Commonweal th’s sentencing reconmendation. The trial court
specifically found that Whitaker understood the nature of the
charges against himand that he know ngly and voluntarily wai ved
his rights. On Decenber 17, 2001, \Whitaker was sentenced to
five-years’ inprisonnment enhanced to ten years in accordance
with the Commonweal th’s recommendation. On January 11, 2002 an
agreed order was entered indicating that Witaker was entitled
to a credit of 263-days for tine served.

Wi taker filed a docunent styled “notion for
nodi fication of sentence” in April 2002. In the notion, he
al l eged that he had been denied the effective assistance of
counsel in numerous respects. The trial court treated his pro

se notion as one for relief pursuant to RCr 11.42. |In an order
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entered on May 2, 2002, the circuit court summarily denied the
not i on.

On May 30, 2002, Whitaker filed another docunent
styled “notion to reopen and anend.” In this notion, he
contended that the court’s order denying relief should be set
aside since his April notion had been “filed in error, by a
Legal Assistant at the Roederer Correctional Conplex, on behalf
of Defendant. . . .” He contended that the April notion should
not have been construed as one for RCr 11.42 relief but as an
untinmely request to nodify his sentence.

On May 31, 2002, Whitaker’s defense attorney filed a
notice of appeal, and the Departnment of Public Advocacy (the
DPA) immedi ately undertook his representation. Later, after
closely reviewing the record, the DPA concluded that the appea
was not one that a reasonable person with adequate neans woul d
be willing to bring at his own expense. KRS? 31.110(2)(c). As a
result, the Departnent contended, \Witaker had “no further right
to be represented by counsel under the provision of [the public
advocacy statutes].” G ting KRS 31.110(2), the DPA requested
perm ssion to withdraw as Wi taker’s counsel. On Decenber 2,
2002, we granted the DPA's notion to withdraw from
representation. Witaker was given 60 days in which to file a

bri ef.

2 Kent ucky Revised Statutes.



I nstead of pursuing the appeal, Witaker filed a
nmotion to dism ss the appeal in January 2003. He argued again
that his April notion for relief should not have been treated as
a request for relief pursuant to RCr 11.42. However, he argued
that since the notion was unverified and ot herw se deficient,
the trial court had never acquired jurisdiction to entertain it.
The Commonweal t h opposed the notion. Concluding that the
procedural defects in Witaker’s notion had been wai ved by the
Commonweal th, a notion panel of this court denied the notion to
di sm ss and assigned the appeal to this panel on the nerits of
t he case.

On appeal, Wiitaker argues that the trial court erred
by denying his notion based on ineffective assistance of counse
wi t hout an evidentiary hearing. W disagree.

In order to prevail on a claimof ineffective
assi stance of counsel, the defendant nust satisfy the two-part

test set forth in Strickland v. Washi ngton, 466 U. S. 668, 104

S.C. 2052, 80 L.Ed.2d 674 (1984); accord Gall v. Comonweal th,

Ky., 702 S.W2d 37 (1985). He nust denonstrate: (1) that
counsel made errors so serious that counsel’s performnce fel
outside the wi de range of professionally conpetent assistance so
t hat counsel was not performng up to the standard of
representation guaranteed by the Sixth Anendnent; and (2) that

t he deficient performance prejudiced the defense so seriously
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that there is a reasonable probability that the defendant woul d
not have pled guilty and that the outcone woul d have been
different. In order to show actual prejudice in the context of
a guilty plea, a defendant nust denonstrate that there is a
reasonabl e probability that but for counsel’s unprofessiona
errors, he would not have pled guilty and woul d have insisted on

going to trial. HIl v. Lockhart, 474 U S. 52, 106 S.Ct. 366,

88 L. Ed.2d 203 (1985).

Wi taker intimates that his defense attorney, Rebecca
Murrell, persuaded himto accept the Conmonwealth’ s offer only
because she had inadequate tinme to prepare properly for tria
and had failed to request a continuance. Witaker cites
portions of Murrell’s correspondence in support of his
contenti on.

In a letter dated Septenber 21, 2001, Murrell advised
Wi t aker that his case had been scheduled for trial on Cctober
11, 2001. She indicated that she would neet with himto discuss
the case follow ng her review of the discovery materials
provi ded by the Commonwealth and that he should feel free to
contact her at any tinme with information or questions about his
case. However, Miurrell advised \Witaker that she anticipated
being involved in a nmurder trial when the discovery materials
were likely to be forwarded to her office. Consequently, she

indicated that his trial mght have to be continued to a later
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date since she woul d need adequate time to prepare the case for
trial.

We cannot construe this correspondence as pressuring
Wit aker to accept the Commonweal th’s offer. The correspondence
nmerely kept Wiitaker properly advised of the status of his case
and expl ai ned that a continuance m ght be necessary due to
Murrell’s tinme constraints and that it would not, therefore,
entitle himto a dismssal for failure of the court to try him
within 180 days (in accordance with his pro se request for a
speedy trial pursuant to KRS 500.110). The record before us
shows that Murrell was willing and able to protect her client’s
interests at every juncture and that she was neticulous in
keeping himfully informed as to the status of his case. As an
exanpl e, we quote the follow ng exchange between the parties
recorded on COctober 15, 2001:

THE COURT: Gkay. Can we get an OFAP [ Order
for Appearance of Prisoner] tonorrow?

M5. MURRELL: He's [Whitaker] at Community
Corrections Center in Jefferson County.

"Il advise the Court right nowthat if it
has to go tonmorrow I’I| put on the record an
objection to have himto try it tonorrow
even though ny client wants to go forward.

I have not had it |ong enough to prepare.

THE COVMONVWEALTH: We won’t object to that.
O course he’s made that Speedy Trial Mdtion
and that’s got us all in a bind.



M5. MURRELL: Well, it does. And that

probably will have to control over what ny

W shes are.

The record refutes Wiitaker’s claimthat Murrell’s
statenments to himcaused himto believe that he had no choice
but to plead guilty because she was unprepared to present a
defense and had failed to request a continuance. Consequently,

the trial court did not err by summarily denying the notion for

relief on this ground. Fraser v. Comonweal th, Ky., 59 S. W 3d

448 (2001).

Next, Whitaker clainms that his guilty plea was not
know ng, voluntary, and intelligent because counsel failed to
i nvestigate the evidence thoroughly. He maintains that the
police failed to handl e and coll ect the evidence properly and
that they also failed to maintain a proper chain of custody.
Thus, he argues that the evidence collected against himcould
not have been shown to be reliable and could not have been used
against himat trial even if he had he decided to go forward.
Wi t aker contends that if counsel had properly “investigated the
facts of this case, she would have | earned that all of the
Commonweal th’s evidence in this case was inadm ssible.
Appel lant’s brief at p. 5. Consequently, he submts that his
counsel was ineffective for failing to investigate the integrity
of the evidence and to follow up with a notion to suppress. W

di sagr ee.



Through di scovery provided by the Commonweal t h,
Wi t aker’s counsel was aware that the police had retrieved a
bl ack and red gym bag fromthe vehicle that \Witaker was driving
when he was apprehended. The gym bag contai ned nore than 20
assorted household itens commonly used in the manufacture of
nmet hanphetam ne. Additionally, the police retrieved plastic
contai ners holding white residue identified as net hanphet am ne,
and they took twenty-three photographs of the scene and of the
physi cal evidence. The Commonweal th provi ded counsel with the
names of ten Kentucky State Police and Jefferson County Police
Depart nent personnel who had observed Whitaker’s alleged
of fenses and had hel ped to subdue him

The Commonweal th al so provi ded counsel w th copies of
an investigation report, recovered property reports, and chain
of custody forns. The reports and forns detail ed how the
i ndi vidual itens of evidence had been properly marked for
identification and where and by whomthe itens had been
deposited for safekeeping. The state of the record as it
existed at the tinme of the guilty plea was credible, and the
Commonweal th’s ability to conplete the chain of custody was
t horough. Thus, if the case had proceeded to trial, we do not
believe that the trial court had any reasonabl e basis for
suppressi ng the evidence coll ected agai nst Wi taker. Under

t hese circunmstances, we conclude that the record concl usively
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proved that Whitaker’s counsel was not ineffective for failing
to investigate the facts of the case nor was her representation
fl awed by the decision not to file an unnecessary and futile
notion to suppress. An evidentiary hearing was not required.
Wi t aker al so contends that his guilty plea was
i nduced by m srepresentations made to himboth by the
Commonweal th and by his defense counsel. He clains that he was
under the inpression that he had agreed to plead guilty to being
a persistent felony offender in the second degree (PFO II)
rather than to a PFOIl. He says he would not have pled guilty
if he had known the true nature of the plea agreenent. 1In his
brief, Witaker states that he “sinply went along with the Judge
at the Boykin Hearing, thinking that he was pleading guilty to
the P.F.O 11.” Appellant’s brief at p. 4. Whitaker also cites
a page froma pre-sentence investigation report (prepared by a
probati on and parole officer) that msidentified his offenses.
However, the record shows concl usively that throughout
t he course of the proceedings, Witaker understood that he was
pl eading guilty to being a PFO 1l and not a PFOIl. He signed a
petition to enter his guilty plea in open court and in the
presence of his defense counsel. The petition recited that
Wi t aker was charged in count three of the indictnent as being a
PFO I, that he was aware of the facts that would have to be

proven in order to convict himof being a PFO 1, and that he
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was, in fact, pleading guilty to being a PFO | as charged under
count three of the indictnent. During the plea proceedings, the
trial court carefully engaged in a | engthy and thorough

i nterchange with Wiitaker. The court painstakingly expl ai ned
the ternms of the indictnent, the potential sentence for each

of fense, and the Commonweal th’s reconmendation with respect to
each of fense. The court questioned Whitaker extensively and
repeatedly with respect to his understandi ng of the charges
agai nst himand the nature and consequences of his guilty plea.
Wi t aker indicated to the court that he understood everything
about the proceedings, that he was satisfied with his
representation, and that he was prepared to enter a guilty plea
pursuant to his agreenment with the Commonweal th. No di scussion
of a PFO Il offense ever occurred.

Wi taker is correct that the pre-sentence

i nvestigation report of Novenmber 20, 2001, does erroneously
identify himas being a PFOIIl. However, any clerical error in
that report was fully cured by the extensive colloquy with court
that his plea indeed involved PFOI. Under these circunstances,
we conclude that the record conclusively proves that Witaker’s
pl ea was not induced by m srepresent-ations nade either by the
Commonweal th or by defense counsel.

Finally, Whitaker maintains that defense counse

rendered ineffective assistance by intervening on his behalf
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after his notion styled as a “notion for nodification of
sentence” was filed in April 2002. Wile Wiitaker did assert in
the notion that he had been denied the effective assistance of
counsel, he contends that defense counsel erred by filing a
nmotion on his behalf to have the notion treated as one for RCr
11.42 relief.

In the notion, Murrell clearly identified herself as
Whitaker’s fornmer counsel. In its order, the trial court
recounted its difficulty in determning the true nature of
Wi taker’s pro se notion, explaining that since the notion
requested relief based only upon the all eged deficiencies of
counsel, it would be treated as a notion for relief pursuant to
RCr 11.42. We find no nerit in this contention as Whitaker was
not prejudiced in any fashion by counsel’s notion. The tria
court did not err when it summarily determ ned that Witaker’s
counsel had not rendered ineffective assistance.

The order of the Bullitt Crcuit Court is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Roger Wi taker, pro se Al bert B. Chandler 11
LaG ange, Kentucky Attorney Ceneral of Kentucky

WlliamL. Daniel, |
Assi stant Attorney Genera
Frankfort, Kentucky

-11-



