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BEFORE: EMBERTON, CHI EF JUDGE; KNOPF AND SCHRODER, JUDGES.
KNOPF, JUDGE: Following a bench trial in July 2002, the Fayette
Circuit Court found Jeana Sparks guilty of ten felony counts of
theft by failure to make required disposition.! By judgnent
entered Septenber 11, 2002, the court sentenced Sparks to five
years in prison and probated that sentence for five years.

Spar ks contends that the Commonweal th deni ed her an opportunity
for a neaningful defense by failing to preserve potentially

excul patory evidence. She also challenges the adm ssibility of

1 KRS 514. 070.



certain bank records and the sufficiency of the Commobnweal th’s
proof. Unpersuaded by these clains of error, we affirm

Sparks was fornerly enployed for over twelve years as
an insurance agent for the Allstate |Insurance Conpany in
Lexi ngton. In August 1998, an audit indicated that Sparks had
failed to transfer to the conpany nore than $60, 000. 00 of the
prem um paynents she had received fromher custoners. Sparks’s
former supervisor testified that agents such as Sparks were
required to report to the conpany via conputer their daily
recei pts, both checks and cash, and pronptly deposit the
recei pts in an assigned bank account. A few days later the
conpany woul d attenpt to have the reported anmount transferred
fromthe agent’s account to a conpany account. |[|f the funds in
the agent’s account were insufficient for the transfer, no
transfer would occur. A day or two |ater the conpany woul d
attenpt to transfer that anmount again. |If again there were
i nsufficient funds, the anount woul d be added to the agent’s
m ssi ng-funds account.

At the first appearance of mssing funds, the agent’s
supervisor was to investigate. |In Sparks’s case, however, for
reasons not developed at trial, several attenpted transfers from
her account failed but went undetected until the total anount
m ssi ng exceeded $60, 000. 00. The supervisor testified that when

t he di screpancy finally canme to |ight he confronted Sparks with



hi s suspicion that she had been keeping her cash recei pts and
she admtted that she had. The conpany term nated her

enpl oynment, the matter was referred to the Insurance Comm ssi on,
and the present changes eventual |l y ensued.

Sparks clains that at the tinme of her termnation in
August 1998 she had about 1,600 custoners w th about 2,000
policies. At her office in Lexington she maintained a file for
each custoner. Followi ng her term nation, another Allstate
agent took possession of about one hundred fifty or two hundred
of those files, but, notw thstanding the |Insurance Comm ssion’s
i nvestigation, the rest were apparently discarded. Sparks
contends that she nmay have |eft prem um paynents in sone of
these files and that sone of the files may have contai ned
records of deposits for which the bank did not give her credit.
The destruction of the files thus deprived her, she maintains,
of the opportunity to raise these grounds of defense.

Under the federal constitution, the governnent
violates a defendant’s right to due process when it destroys
evi dence whose excul patory significance is apparent before
destruction and the defendant remains unable to obtain
conpar abl e evi dence by other reasonably available means.? |f the
excul patory value of the evidence is not apparent and all that

can be confirmed is that the evidence was potentially useful to

2 california v. Tronbetta, 467 U.S. 479, 81 L. Ed. 2d 413, 104 S. Ct.
2528 (1984).




t he defense, then a defendant nust show that the government
acted in bad faith in destroying the evidence.?

W agree wth the trial court that, even assum ng that
t he Commonweal th was responsi ble for the destruction of the
alleged files, the files’ excul patory val ue was not apparent.
Spar ks does not claimto have told either the conpany or the
i nvestigators that she had | eft noney and deposit slips in her
files, and otherw se those dealing with the files had no reason
to think that they contained excul patory evidence. Sparks has
not shown that the Commonweal th proceeded in bad faith. The
court did not err, therefore, by denying Sparks’s notion for
relief on the ground of | ost evidence.

The trial court accepted into evidence bank statenents
for Sparks’s agent account reflecting several instances where
twice the automatic transfer of a particul ar amount was
attenpted but the transfer failed because both tines the account
contained insufficient funds. An Allstate official testified
that the anounts attenpted to be transferred corresponded to
daily receipts reported by Sparks and that the total of the
failed transfers when Sparks’s account was finally cl osed was
approxi mat el y $64, 000. 00. For two reasons, Sparks contends that
the trial court erred by admtting the bank records into

evi dence.

® Arizona v. Youngbl ood, 488 U.S. 51, 102 L. Ed. 2d 281, 109 S. Ct. 333
(1988); Collins v. Commnweal th, Ky., 951 S.W2d 569 (1997).
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First, Sparks maintains that the records were not
properly authenticated. Under KRE 902(11) business records nay
be deened self authenticating only if their custodian certifies
them that is, makes a witten declarati on under oath that they
are cont enpor aneous records nade by soneone with know edge in
t he regul ar course of business. Sparks asserts that the
purported certification in this case does not neet this
standard. W agree. The certification letter proffered by the
Commonweal t h was not nmade under oath, as the rule requires.
Nevert hel ess, we are persuaded that the trial court did not
abuse its discretion when it admtted the bank statenents.

The Commonweal t h gave Sparks anple notice of its
intention to introduce the bank statenents and four days before
trial noved for a ruling on their admssibility. The court
declined to nake a blanket ruling that the statenments were
adm ssi bl e because anot her ground of objection might arise at
trial, but it acknow edged that it and Sparks were on notice
that the Commonweal th intended to rely on the certification
| etter and would not present an agent fromthe bank. Wen
Spar ks objected to the inadequate certification at trial, the
court overruled the objection and admtted the records. W
agree with the court that Sparks waived this ground of objection
by failing to raise it at the pre-trial hearing. A party has a

duty to raise objections in a tinely manner, which generally



neans at a point when the court retains the ability to provide
appropriate relief.* Appropriate relief here would have been
addi ti onal evidence fromthe Commonweal th aut henticating the
statenments. The trial court did not abuse its discretion by
ruling, in effect, that by del aying her objection until such
relief was no | onger possible, Sparks had violated that duty to
be tinmely.

Sparks al so objects to the bank statenments on the
ground that the deposits recorded thereon are actually totals of
numerous individual itens deposited at one tine. These totals,
Spar ks, maintains, should be deened “summari es” of the separate
itenms and thus must conply with KRE 1006. That rul e provides
that summari es of vol um nous records may be introduced under
certain conditions, and Sparks contends that here the conditions
were not nmet. W agree with the trial court, however, that the
sumari es KRE 1006 contenpl ates are sunmaries prepared for tria
and not business records, such as these bank statenents, that
conprise underlying data.?®

Finally, the Conmonwealth introduced only a portion of
Spar ks’ s account records, just those records indicating when the

system found i nsufficient funds in her account to cover

* RCr 9.22; Conmonwealth v. Petrey, Ky., 945 S.W2d 417 (1997);
Sal i sbury v. Commonweal th, Ky. App., 556 S.W2d 922 (1977).

® Cf. United States v. Catabran, 836 F.2d 453 (9'" Gir. 1988)
(construing the simlar federal rule); United States v. Drai man, 784
F. 2d 248 (7'" Cir. 1986) (sane).




particul ar receipts. Sparks maintains that she shoul d have been
acquitted because by itself this portion of her bank statenent
does not show that her account wound up with a deficit. A
conpany auditor testified, however, that the amounts the
statenments showed to have been uncol |l ected were never collected
and that Sparks’s account wound up far in arrears. This was
sufficient evidence to support the finding of guilt.®

In sum Sparks received a fair trial, tainted neither
by the inproper |oss of excul patory evidence nor by the inproper
adm ssion of evidence, and the Commonweal th introduced
sufficient evidence of her guilt to justify her conviction.
Accordingly, we affirmthe Septenber 11, 2002, judgnent of the

Fayette Crcuit Court.
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