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BEFORE: BARBER, COVBS AND KNOPF, JUDGES.
BARBER, JUDGE: Patricia Mrris appeals froma judgnent and
sentence entered March 5, 2001, by the Cdinton Crcuit Court.
Morris was convicted of two counts of possession of a controlled
substance first-degree.' She received a sentence of one year on
each count, ordered to run concurrently. W affirm

On June 8, 2000 police executed a search warrant for
the hone Morris shared with her husband David Mrris. The

search warrant affidavit was based on information from a

! Kentucky Revised Statutes (KRS) 218A. 1415.



confidential informant that David Mrris was selling oxycontin
fromthe residence. The warrant was executed by Al bany Police
O ficers Johnny Garner, Mark Bell, and Chris Asberry; Cdinton
County Sheriff Kay Riddle and Cinton County Deputy Sheriff Rick
Riddle. Oficer Garner headed the investigation.

The search resulted in the seizure of nunerous itens,
i ncludi ng several glass and plastic vials, other drug
par aphernalia and two hand-rolled cigarette butts. Based on the
evi dence di scovered in the home, Mrris and her husband were
arrested. On June 15, 2000, O ficer Garner personally delivered
the itens to the Kentucky State Police Crinme Lab. Forensic
testing showed one of the plastic tubes to contain cocai ne and
one of the glass tubes to contain nethanphetam ne. The
cigarette butts were found to contain marijuana. On August 21,
2000, Morris was indicted for one count of first-degree
possession of a controll ed substance, nethanphetam ne and one
count of first degree possession of a controlled substance,
cocaine. A trial was held on January 12, 2001. The jury found
Morris guilty of both counts and recommended a sentence of one
year on each count. The jury recommended the sentences run
concurrently for a total of one year inprisonnent. On March 5,
2001, the trial court inposed the jury-recomended sentence.

On appeal, Morris argues that: 1) the trial court

erred in failing to grant a directed verdict; 2) inmproper chain
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of custody; and 3) reversible error resulted from prosecutori al
m sconduct .

Morris argues that she was entitled to a directed
verdi ct because the prosecution failed to prove that she
know ngly possessed a controlled substance and because the
Commonweal th failed to establish a chain of custody.

The standard for directed verdict is as foll ows:

On a notion for directed verdict, the tria

court nust draw all fair and reasonabl e

i nferences fromthe evidence in favor of the

Commonweal th. |If the evidence is sufficient

to induce a reasonable juror to believe

beyond a reasonabl e doubt that the defendant

is guilty, a directed verdict should not be

gi ven. 2

KRS 218A. 1432 states in pertinent part:

(1) A person is guilty of manufacturing

met hanphet am ne when he know ngly and

unl awf ul 1 y:

(a) Manufactures net hanphetam ne; or

(b) Possesses the chemicals or equi pnent for

t he manufacture of nethanphetam ne with the

intent to manufacture nethanphetan ne.

In order to prove its case the Commopnweal th was
required to show that Morris know ngly possessed the chem cals
or equipnment with the intent to manufacture nethanphetam ne.

Lewis testified that the box contained the equi pnent

constituting a two-stage gas generator for the red phosphorous

2 Commonweal th v. Benham Ky., 816 S.W2d 186, 187 (1991).




net hod of met hanphet am ne production. Constructive possessi on
may be established by a showing that the drugs were subject to a
def endant’s doninion or control.® Oficer Garner testified that
Sheriff Riddl e and Deputy Sheriff Riddle discovered the drug
paraphernalia in the master bedroom of the residence. Sheriff
Riddle then called Oficer Garner into the room Sheriff Riddle
testified that he personally seized the vials, which |ater
tested positive for the drugs. He also testified that wonen’s
clothing and other itens in the roomindicated to himthat an
adult femal e occupi ed the bedroom where the search was
conducted. Sheriff R ddle testified that he found the

par aphernalia at the head of the bed and that to the best of his
recol l ection there were shelves on the bed. He stated that he
pi cked the itens up, laid themon a dresser and then called
Oficer Garner into the bedroom \Wen cross-exam ned, Sheriff
Riddl e stated that, “nost of it was on the top of the dresser
and the head of the bed.” He also testified that he didn't
recall finding anything in the dresser but that it was all on
top. In conflict with Sheriff R ddle s testinony was that of
Morris’ sister, Tamry Butler. She testified that the headboard
in the master bedroom of Mrris’ hone did not have shelves and
that there was not a flat surface on top capable of holding the

vials. The defense introduced the picture of a rounded, and

3 Hargrave v. Commonweal th, Ky., 724 S.W2d 202, 203 (1986) citing Rupard v.
Commonweal th, Ky., 475 S.W2d 473, 475 (1972).
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what appears to be flat, headboard. Butler also testified that
there was a dresser to the right side of the bed in close
proximty to the bed. Sheriff R ddle was then called back to
testify. The prosecutor showed himthe picture of the

headboard. He stated, “That’s the bed | thought was in Lisa's

house. | got them m xed up, | guess. That's the bed in
Patricia s house. | searched them both, one right beside the
other.” Wen asked if there was a possibility the itenms could

have been on the dresser sitting next to the bed, the Sheriff
replied, “It was dark in there. It could have been sonething
sitting on the side of it, but it was at the head of the bed.”
When questioned further, the Sheriff stated that he was certain
that the itens were in plain view He admtted that he could
have gotten the trailers m xed up because they were “set out the
same” but that he was sure of the itens he retrieved in Patricia
Morris’ honme. Sheriff Riddle further testified that the search
warrant at Morris’ sister’s hone was a separate search warrant
executed on a different day and that the evidence in question
canme fromthe search of Mrris’ hone.

Whet her the evidence was found on a shelf on the
headboard or the dresser next to the bed, the Sheriff insisted
that they were found in Morris’ bedroomin plain view A
reasonabl e juror could conclude fromthis evidence that the

vials were found in plain viewin Mrris’ bedroom and she
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therefore had constructive possession of them As such, it was
not error for the trial court to submt the case to the jury.
“Credibility and weight of the evidence are matters within the

excl usi ve province of the jury.”?

The defense vigorously
attacked the credibility of Sheriff R ddle and O ficer Garner as
to exactly where the itens were found. It was for the jury to
bel i eve or disbelieve their testinony.

Morris al so argues that she was entitled to a directed
verdi ct because the Commonwealth failed to establish a conplete
chain of custody of the evidence. Qur review of the record
shows that the chain of custody was established. Sheriff Riddle
testified that he found the itenms in the bedroom and call ed
Oficer Garner to the room As chief investigator, Oficer
Garner took imediate control of all the itenms. He placed the
itens in a bag and tied the bag closed. He then placed the bag
in the trunk of his car. Oficer Garner testified that he took
the bag to the police station and checked it into the |ocked
evi dence room to which only two other individuals had keys.
Oficer Garner further testified that to his know edge no ot her
drugs were being stored in the evidence roomat the tine.

Oficer Garner testified that he personally took the bag from

the rooma week later, placed the itens in an envel ope, seal ed

4 Commonweal th v. Smith, Ky., 5 S.W3d 126, 129 (1999) citing Estep v.
Conmonweal th, Ky., 957 S.W2d 191, 193 (1997) and Benham 816 S.W2d 186
(1991).




the envel ope and initialed the tape. Oficer Garner further
testified that at the tine of trial the itens were in the sane
condition as when he first seized themat Appellant’s hone and
when he retrieved themfromthe evidence room The forensic
chem st fromthe Kentucky State Police Crine Lab testified that
he received the seal ed envel ope from O ficer Garner and that he
tested three of the items. The chem st testified that there was
no indication that the itens had been tanpered with or that any
of the materials had been m xed.

Appel lant clainms that the itenms “had nysteriously been
pl aced i n another bag and been seal ed and nmarked by sonme unknown

per son. The record refutes this claim Oficer Garner
testified that he took the itens fromthe bag and placed themin
t he envel ope, seal ed the envel ope, marked the envel ope, and
hand-delivered it to the lab. Appellant also clains that, “the
j udge and jury never knew who found what.” Again, the record
refutes this claim in that Sheriff R ddle testified that he
found the vials and turned themover to O ficer Garner.
Appel | ant specul ates that because of the nethod of storage prior
to delivery of the items to the |ab, tanpering could have
resulted. In ruling on the admssibility of the evidence, the
trial court correctly stated that, even with respect to

substances which are not clearly identifiable or

di stingui shable, “it is unnecessary to establish a perfect chain
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of custody or to elimnate all possibility of tanpering or
m sidentification, so long as there is persuasive evi dence that
"the reasonabl e probability is that the evidence has not been

altered in any material respect."®

| f persuasive evidence is
presented, then any gaps are a question of weight and
credibility for the jury.® The record contains persuasive
evi dence that the evidence was tanper free. It was for the jury
to decide the weight to be given the evidence and therefore,
Morris was not entitled to a directed verdict.

Morris next argues that reversible error occurred when
t he prosecutor made i nproper comments inferring that Mrris
woul d sell drugs to the high school students next door. Morris
states that this issue is preserved for appeal by counsel’s
cont enpor aneous objection. The Comonweal th submts that the
argunment is not properly preserved for appellate review W
agree with the Comonweal th. A thorough review of the record
establishes that the first reference to the proximty of Mrris’
resi dence to the high school was in the Conmonweal th’s opening
statenment. The reference was nmade three tines, to which defense
counsel made no objection. Finally, during closing argunent,
the prosecutor stated that, “this drug activity was taking place

a stone’s throw fromddinton County H gh School.” Again defense

5> Robovsky v. Commonweal th, Ky., 973 S .W2d 6, 8 (1998).
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counsel failed to object. Wile defense counsel did finally
object, it was in response to the foll ow ng argunent:

Wen we have net hanphetam nes in our hone

Wth our children, it is tine to say enough

i s enough. The Community is going to be

wat chi ngs [sic] what happens here. Everyone

is wanting to know, if our community now

safe? [sic] |Is enough enough? Are we going

totry to stand up for our children our

grandchil dren. | have cases...
The transcript of the trial establishes that this objection cane
sone two pages after the prosecutor stated the | ocation of
Morris’ home in relation to the high school.” As such, we agree
with the Commonweal th that this issue is unpreserved. However,
we may consider an unpreserved error pursuant to RCr® 10.26, if
we deemit to be “pal pable”. Palpable error is error that
affects the substantial rights of the defendant and results in
mani fest injustice. |In determ ning whether an error is
pal pabl e, "an appell ate court nust consider whether on the whole
case there is a substantial possibility that the result would

9

have been any different."® In Young v. Comonweal t h'® t he

Kent ucky Suprene Court outlined appellate review of whether an

error resulted in mani fest injustice:

" The record on appeal contains of a transcript of the proceedings. However,
the content of the bench conferences was not recorded.

8 Kentucky Rules of Crininal Procedure.

® Commonweal th v. Pace, Ky., 82 S.W3d 894, 895 (2002) citing Comonweal th v.
Ml ntosh, Ky., 646 S.W2d 43, 45 (1983).

10 Ky., 25 S.W3d 66, 74-75 (2000).



An appellate court's review of alleged error
to determ ne whether it resulted in

"mani fest injustice"” necessarily nust begin
with an exam nation of both the anount of
puni shrent fixed by the verdict and the

wei ght of evi dence supporting that

puni shment. O her relevant factors,
however, include whether the Commonweal th's
statenents are supported by facts in the
record and whether the allegedly inproper
statenments appeared to rebut argunents

rai sed by defense counsel. Finally, we nust
al ways consi der these closing argunents "as
a whol e" and keep in mnd the wide |atitude
we al l ow parties during closing argunents.

As stated previously, the evidence against Mirris, while not
overwhel m ng, was sufficient for the jury to conclude she was in
possession of the controlled substances. Mrris received the
m ni mum sentence on both charges. The statenents were supported
by the testinmony of Oficer Garner as to the |location of the
residence. The trial court instructed the jury two separate
times that argunents of counsel were not evidence. As a whole,
we cannot say the comrents by the prosecutor resulted in
mani fest injustice, warranting the setting aside of the jury
verdi ct.

Morris’ final argunment is that the prosecution
violated Morris’ constitutional right to remain silent. During
cl osing argunent the prosecutor stated:

W see a nother who with a serious drug
probl em and a husband who cones in here and

takes the Fifth Anendnent. | assume she
will be taking the Fifth at his trial. It’s
a sad day.
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Even if we were we to conclude that the coment by the
prosecutor was an indirect conmrent on Mrris’ right to renmain

silent, “not every reference to a defendant's failure to testify

constitutes reversible error.”

In Dillard the Court applied a
harm ess error analysis. The court focused on whether the
reference was brief and isolated, whether the jury was properly
instructed as to the defendant’s right to remain silent and
whet her the focus of the inproper comment was to draw attention

to the fact that the defendant did not testify. 1d. 1In the

case sub judice, the reference was brief and isolated. The jury

was instructed as foll ows:

Every citizen charged with a crinme has a
right to remain silent at trial. This is
because it is not the citizen' s
responsibility to prove herself innocent of
any crinme. Patricia Mrris has not
testified in this trial as was her right.
You shall not draw any inference of guilt
fromher choice. You shall not allow her
choice to prejudice her in any way. If you
use her choice not to testify in any manner,
you wi |l have violated your oath that you
have taken as jurors.

The focus of the statenment by the prosecutor was not to comment
on Morris’ right to remain silent but rather to respond to
coments made by the defense in closing argunents. Defense
counsel stated during closing argunent that, *“They know who the

outlaw is. The outlaw took the stand, took the Fifth and they

1 Dillard v. Conmonweal th, Ky., 995 S.W2d 366, 374 (1999).
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have not enough proof to take this woman from her child.” The
prosecutor’s comment was an attenpt to show that David Mrris’

i nvocation of his Fifth Anmendnent rights did not absol ve

Patricia Morris of guilt, as suggested by the defense. If in
error at all, the coment was harnl ess beyond a reasonabl e
doubt .
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