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BEFORE: JOHNSON, SCHRODER, AND TACKETT, JUDGES.

SCHRCDER, JUDGE. Sidney Coal Conpany (Sidney Coal) appeals from
the Wirkers’ Conpensation Board' s opinion of Novenmber 20, 2002,
affirmng the May 21, 2002, opinion, order and award of the Hon.
Ll oyd R Edens, Adm nistrative Law Judge (ALJ). The ALJ found
that Marvin Thacker (Thacker) was permanently partially disabled
at the rating of 24.15% and awarded $276. 60 per week for four
hundred twenty-five weeks begi nning Novenber 6, 2001. The ALJ

|ater nodified this amount. The ALJ awarded Thacker tenporary



total benefits (TTD) in the anpbunt of $661.74 per week from
Decenber 2, 2000, until Novenber 5, 2001. Furthernore, the ALJ
found that Sidney Coal had intentionally failed to conply with
its roof control plan as required by 30 CFR 75.220(a)(1). Thus,
the ALJ applied the penalty found in KRS 342.165(1) and
i ncreased Thacker’s award by 30 percent.

On appeal to this Court, Sidney Coal argues that
Thacker was not entitled to additional TTD since he failed to
reserve it as a contested issue before the ALJ and that the
ALJ’ s decision to award additional TTD was not supported by
substanti al evidence. Sidney Coal also argues the ALJ' s
i mposition of the 30% penalty pursuant to KRS 342.165(1) was not
supported by substantial evidence. Finding that Thacker was
entitled to additional TTD and that both of the ALJ' s decisions
wer e supported by substantial evidence, we affirm

The record reflects that Sidney Coal had paid TTD
benefits to Thacker from Decenber 1, 2000, to April 24, 2001.
However, in its opinion, order and award, the ALJ awarded
Thacker TTD benefits fromthe date of the injury, Decenber 1,
2000, to November 5, 2001, the date Dr. Fannin recomended
Thacker consult with neurosurgeon Dr. Gl bert, although the ALJ
did credit Sidney Coal for the anount it had previously paid.

On appeal, Sidney Coal argues that Thacker was not

entitled to the additional TTD benefit period because he did not
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demand additional TTD benefits when his claimwas originally
pendi ng before the ALJ. Sidney Coal insists that the ALJ | acked
the ability to award the additional TTD benefits because Thacker
failed to preserve the issue as a contested issue. Thacker
never argued for additional TTD benefits before the ALJ; thus,
the ALJ coul d not address the issue.

Moreover, Sidney Coal insists the ALJ s decision was
not based on substantial evidence because in its opinion, order
and award it relied exclusively on Dr. Fannin’s testinony to
support the award. Sidney Coal argues that Dr. Fannin's
testinony does not constitute substantial evidence because he
never opi ned that Thacker had reached maxi num nedi ca
i nprovenent. Further, Sidney Coal points out that Dr. Fannin
never described Thacker as tenporarily totally disabl ed.

Also in its opinion, order and award, the ALJ inposed
the 30% penalty pursuant to KRS 342.165(1). In support of this,
the ALJ found that Sidney Coal had intentionally failed to
conply with its roof control plan as required by federa
regul ation 30 CFR 75.220(a) (1) and had caused the accident to
sonme degree due to this intentional failure.

Si dney Coal argues that the ALJ's deci sion was not
supported by substantial evidence. According to Sidney Coal,
Thacker had the burden of proving: 1) that Sidney Coal failed

intentionally to conply with its roof control plan and 2) that
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Sidney Coal’s intentional failure contributed to Thacker’s
injury to sone degree. Sidney Coal argues that Thacker failed
to prove that it intentionally spaced the roof bolts inproperly.
Si dney Coal points to Billy Slone’s testinony in which he opined
that the roof bolts were being spaced w de because the roof
bolters were inexperienced. Sidney Coal argues that
i nexperience does not equal intent; thus, Thacker failed to
prove it intentionally failed to conply with its roof contro
pl an. Sidney Coal also points out that Thacker, Bl ackburn,
WIllianson, and Slone, all experienced mners, testified that
100% conpl i ance with a roof control plan did not guarantee that
a roof fall would not occur. Furthernore, Sidney Coal argues
that Thacker failed to prove that the rock, which fell on him
fell froman area that had been inproperly bolted.

When we revi ew deci sions of the Wrkers’ Conpensation
Board, we will reverse the Board only when we determ ne that it
has overl ooked or m sconstrued the controlling |law or so
flagrantly erred in evaluating the evidence that it has caused

gross injustice. Daniel v. Arnto Steel Conpany, Ky. App., 913

S.W2d 797, 798 (1995). This ultimately leads us to reviewthe

ALJ’ s decision. Were, as in the case sub judice, the ALJ has

found in favor of the claimant who had the burden of proof, we
nmust determ ne whether the ALJ' s findings were supported by

substantial evidence. Special Fund v. Francis, Ky., 708 S.W2d




641, 643 (1986); see also WIf Creek Collieries v. Crum Ky.,

673 S.W2d 735 (1984). The Suprene Court of Kentucky has
defined substantial evidence as, “sone evidence of substance and
rel evant consequence, having the fitness to induce conviction in

the m nds of reasonable people.” Snyzer v. B.F. Goodrich

Chem cal Co., Ky., 474 S.W2d 367, 369 (1971). Stated nore

sinmply, substantial evidence is, “evidence which would permt a
fact-finder to reasonably find as it did.” Francis, 708 S.W2d
at 643. We point out that the ALJ, not this Court nor the
Board, had the sole discretion to determne the quality,
character, and substance of the evidence presented before it.

Wi ttaker v. Rowl and, Ky., 998 S.W2d 479, 481 (1999), citing

Par anmount Foods, Inc. v. Burkhardt, Ky., 695 S.W2d 418 (1985);

see also Snawder v. Stice, Ky. App., 576 S.W2d 276 (1979).

Furthernore, as the fact-finder, the ALJ may choose to believe
or disbelieve any part of the evidence presented, regardl ess of

its source. Wittaker, 998 S.W2d at 481, citing Caudill v.

Mal oney’ s Di scount Stores, Ky., 560 S.W2d 15, 16 (1977).

Regardi ng tenporary total benefits, this Court stated:

To summarize, TTD is payable until the

nmedi cal evi dence establishes the recovery
process, including any treatnent reasonably
rendered in an effort to inprove the
claimant’s condition, is over, or the
under |l yi ng condition has stabilized such
that the claimant is capable of returning to
his job, or sonme other enploynent, of which
he is capable, which is available in the



| ocal | abor market. Moreover, . . . the
guestion presented is one of fact no matter
how TTD i s defi ned.

WL. Harper Constr. Co. v. Baker, Ky. App., 858 S.W2d 202, 205

(1993). As the Board pointed out in its opinion, Dr. Danie
Primm (Dr. Primm) perforned an independent nedical exam nation
of Thacker on Septenber 14, 2001. Dr. Prinmm opined that Thacker
could return to light duty work and fromthe date of

Sept enber 14, 2001, Thacker would reach MM in four to siXx
weeks. According to Dr. Primm Thacker could have reached WM
as early as Cctober 12, 2001, or as |late as Cctober 26, 2001.
Based on Dr. Primm s report al one, the ALJ reasonably determ ned
t hat Thacker’s underlying condition had stabilized, he had
reached MM by Novenber 5,2001; thus, Thacker was entitled to
receive TTD benefits until that tine.

Mor eover, as Thacker nmentioned in his brief, reports
and testinmony of Dr. WIlliam Fannin (Dr. Fannin) support the
ALJ’ s decision as well. Thacker points out that on Novenber 5,
2001, Dr. Fannin, Thacker’'s treating physician, recomended that
Thacker consult with a neurosurgeon to explore the possibility
of surgery. As Thacker points out, Dr. Fannin could not have
felt that Thacker had reached MM since Dr. Fannin w shed to
explore the possibility of surgery. W believe that the ALJ
coul d have reasonably inferred fromDr. Fannin's testinony that

Thacker did not reach maxi mum nedi cal inprovenent until



Novenber 5, 2001. Based on this inference, the ALJ not only
could but also did reasonably find that Thacker’s underlyi ng
condition did not stabilize until Novenber 5, 2001. At that
poi nt, the ALJ reasonably found that Thacker had reached MM.
As a result, Thacker was entitled to receive TTD benefits until
Novenber 5, 2001; thus, we deemthat the ALJ s decision was
supported by substantial evidence.

In addition, Sidney Coal fails to cite any statute,
admnistrative regulation or case |aw to support its proposition
t hat Thacker was not entitled to the additional TTD benefits
because he failed to reserve it as a contested issue. Noting
this deficiency, we fail to find Sidney Coal’s argunent
per suasi ve and decline to disturb the ALJ' s deci sion.

In KRS 342.165, the General Assenbly codified a
penal ty agai nst enployers that fail to conply with safety | aws.
KRS 342.165(1) reads in pertinent part:

If an accident is caused in any degree by

the intentional failure of the enployer to

conply with any specific statute or | awf ul

adm ni strative regul ati on nmade t hereunder,

communi cated to the enployer and relative to

installation or mai ntenance of safety

appl i ances or nethods, the conpensation for

whi ch the enpl oyer woul d ot herw se have been

I iabl e under this chapter shall be increased

thirty percent (30% in the amobunt of each

payment .

According to the former Court of Appeals of Kentucky, now the

Suprene Court of Kentucky, “[t]he basis of the statutory penalty

-7-



is that the injury is the result of an intentional failure to
conply with a regul ati on which has been comuni cated to the

enpl oyer.” G bbs Automatic Mul di ng Conpany v. Bullock, Ky.,

438 S.W2d 793, 794 (1969). Furthernore, the high court
concluded, “[i]n order to have an intentional failure to conply,
t here nust be actual know edge, or such period of tine nust have
el apsed as would create a presunption of know edge.” Id.

In Apex Mning v. Blankenship, Ky., 918 S.W2d 225

(1996), appellee was pernmanently di sabl ed due to an acci dent
that he had while operating a road grader. The ALJ found that
appel | ant - enpl oyer had supplied to appell ee a grader that had
its throttle tied wi de open and had defective brakes and brake
pedal. The ALJ found that appellant knew about the defective
condition of the grader, failed to repair it, and intentionally
failed to conply with KRS 338.031. The ALJ concl uded t hat
appel | ant woul d have been subject to the penalty in KRS 342. 165
but for the fact that appellee had previously received benefits
for total disability. Id. at 227.

According to the high court, the record reveal ed that
appel l ant’ s supervi sory personnel, including its foreman, knew
about the defective condition of the grader, and the record
showed that KRS 338. 031 had been in effect since 1972,
precl udi ng any argunent that appellant |acked know edge of the

statute. Id. at 228. The high court stated:
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Under those circunstances, we agree that
substanti al evidence supported the ALJ' s

i nference that the enployer’s violation of
KRS 338.031 was intentional. Likew se, the
ALJ cited anple evidence to support the
concl usion that the grader was noving faster
than it would have been had it not been
defective, thereby contributing to the
severity of the accident. This finding
satisfies the requirenent of KRS 342.165
that the work-rel ated accident be caused “in
any degree” by the enployer’s safety

vi ol ati on.

Li kew se in this case, we believe that the ALJ' s
decision to inpose the penalty found in KRS 342. 165 was
supported by substantial evidence. W note that the FNMSHA
requires all mne operators to develop and follow a roof contro
pl an that has been approved by the federal agency’ s district
manager. 30 CFR 75.220(a)(1). The record reflects that Sidney
Coal knew about this regulation. Vernon Blackburn, its fornmer
m ne manager at C ean Energy, testified that he was famli ar
with Sidney Coal’s roof control plan. He testified that the
plan called for the roof bolts to be spaced no wi der than forty-
ei ght inches apart. He testified that the purpose of the plan
was to provide the mne' s enployees with a work environnent that
was as safe as possible. He further testified that he knew t he
federal inspector had cited Sidney Coal on both Novermber 20'" and
Novenber 30'" due to wide roof bolts. Patsy Cain, Sidney Coal’s

safety director testified that Sidney Coal’s roof control plan
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required the roof bolts to be forty-eight inches apart. She too
knew about the citations. She testified that she failed to
report Thacker’'s accident to the FMSHA as required and that

Si dney Coal had been fined as a result. Thacker, a forner mne
superintendent hinself, testified that Sidney Coal was
pressuring its roof bolters to work faster which resulted in

wi de bolts. Slone, another experienced mner, testified that he
noticed other wi de roof bolts and reported them He al so opined
that Sidney Coal was pressuring its inexperienced roof bolters
to work faster, which caused problens with wi de roof bolts.

The record established that Sidney Coal’s supervisory
per sonnel knew about 30 CFR 75.220, knew about its own roof
control plan and knew about its cited violations of its own roof
control plan. The record reveals that Sidney Coal was
pressuring its new, inexperienced roof bolters to work faster
and this caused a persistent and re-occurring problemw th w de
roof bolts. Gven this evidence, the ALJ reasonably found that
Sidney Coal intentionally failed to conply with its roof contro
plan as required by federal regulation.

Furt hernore, Thacker testified that when the accident
happened, he was working in the area between the continuous
mner and the rib of the mne. He testified that in this area
there was approxi mately six feet between the |ast roof bolt and

the rib of the mne, which indicates a violation of the roof
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control plan. Thacker insisted that the rock that fell on him
was approximately five feet long and three and one-half to four
feet wwde. WIIlianmson, who witnessed the accident, testified
that the rock was four and one-half feet long and five and one-
half feet wde. Slone, who neasured the rock, testified that it
was greater than forty-eight inches wwde. He also testified
that the area in which it fell had been inproperly spot bolted.
The record reveals that Sidney Coal’s roof contro
plan required that its roof bolts be spaced no wi der than forty-
ei ght inches. The record also reveals that the rock that fel
on Thacker was between five and six feet long, in other words,
bet ween sixty and seventy-two inches. The record reveals that
t he accident site had been inproperly bolted, since
approximately six feet of space existed between the last |ine of
roof bolts and the rib of the mne. The record reveals that the
rock that fell on Thacker was approximately the same size as the
area that was inproperly bolted. Gven this, one could
reasonably infer Sidney Coal’s intentional failure to followits
own plan not only contributed to causing the accident but also
contributed to the severity by causing the large size of the
rock. We adjudge that the ALJ reasonably found that Sidney
Coal s intentional failure to conply caused to sone degree the

acci dent .
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As the Adm nistrative Law Judge’ s opi ni on was
supported by substantial evidence, we affirmthe Wrkers’

Conpensati on Board’'s opi nion of Novenber 20, 2002.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
A. Stuart Bennett MIller Kent Carter
Lexi ngt on, Kent ucky Pi kevil | e, Kentucky
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