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BEFORE: GUI DUGLI, MANULTY, AND TACKETT, JUDGES.

McANULTY, JUDGE: This is the second tine these parties have
been before this court on appeal. On remand fromthis court,
the Estate of Carl J. Mabry (the Estate) appeals the Carter
Circuit Court’s order and judgnment in favor of the Commercia
Bank of Grayson (Bank) in distributing the proceeds fromthe
sale of real property owned by Carl J. Mabry which descended to
Billy Jack Mabry, Carl’s son, under Carl’s will. The estate

argues that the sale of the real property resulted in excess



proceeds after the satisfaction of a nortgage on the property.
Mor eover, the excess proceeds belonged to the insolvent estate
to be distributed under KRS 396.095; however, the Bank wongly
t ook the excess proceeds in satisfaction of other secured debts
owed by Carl J. Mabry to the Bank. Finding no error, we affirm

Carl J. Mabry died on January 12, 1997. This case
began i n Septenber of 1997 when the Bank initiated a | awsuit
agai nst the Estate and Billy Jack Mabry, individually, in an
effort to collect the unpaid bal ances owed by Carl J. Mabry on
three |l oan obligations and secured by a perfected security
interest in a notor vehicle. |In addition to the three |oan
obligations, Carl Mabry granted the bank a nortgage on his rea
property in Carter County, Kentucky

Sonetinme in Septenber or Cctober of 1997, Billy Jack
Mabry brought the vehicle that served as the collateral for the
three | oan obligations to the Bank. The Bank sold the vehicle
and applied the proceeds to the satisfaction of Carl Mbry’s
various obligations, thereby elimnating one debt, reducing
anot her debt and | eaving one debt in full.

On Novenber 3, 1997, the trial court awarded the Bank
a default judgnent on the two debts that renmined after the sale
of the vehicle. The Estate did not appeal the entry of the
default judgnent. Subsequently, the Bank perfected a judgnent

lien against the real property.



Next, in February of 1998, the Bank filed an anended
conpl ai nt seeking to recover the bal ance owed on the nortgage
note. As relief, the Bank requested that the nortgaged property
be sold and that the net proceeds fromthe sale be applied
toward the bal ance due on the nortgage note.

After limted discovery occurrred in the action to
enforce the nortgage, the Bank nmade a notion for summary
judgnment. The trial court granted the Bank’s notion on Decenber
1, 1998, and directed the master comm ssioner to sell the rea
property. The proceeds of the sale were to be applied to
satisfy the nortgage note as well as all of the indebtedness set
forth in the default judgnent entered in Novenber of 1997 on the
secured |loans. At this point, the total anmount necessary to
satisfy the nortgage was in excess of $16,000 and the judgnent
lien was $10, 830.64 plus costs, interest and attorney’s fees.

Billy Jack Mabry, as the executor of the Estate, sold
the property in a private sale for $25,000. The Bank applied
this anmbunt to payoff the nortgage and held the remainder to
satisfy the judgnent |ien.

The Estate appeal ed asserting, anong other clains not
relevant to this appeal, that the Bank wongfully and w thout
judicial or statutory authority seized the excess funds to pay
off the two personal debts not secured by the real estate and

refused to turn over the funds to the Estate. 1In setting out



the history of the case below, this court noted that the
judgnent |ien perfected by the bank as a result of the Novenber
1997 default judgnment “secured paynent of the default judgnent
in derogation of the rights of any other creditors of the
estate, and regardl ess of whether any such creditors were
entitled to priority.” In support, this court cited KRS
396.095. Having said that, later in the opinion when discussing
the issue of the proper distribution of the proceeds fromthe
sale of the real property, this court held as foll ows:

At the outset, it is appropriate to analyze the
posture of this litigation as it has been
presented to this court. First, it is clear that
t he Novenber 1997 default judgnent against Carl
Mabry' s estate and its executor is valid and
enforceable. Al though KRS 396. 135 clearly

prohi bited any | evy or execution on that judgnment
agai nst Carl Mabry’'s property, the parties have
acknow edged that such a | evy was effected.
However, the record contains no docunentation to
establish this fact. Mbreover, the record
nei t her includes any order regarding the

di stribution of the funds, nor otherw se shows
whet her the net proceeds derived fromthe sale of
t he nortgaged property were sufficient to satisfy
t he bal ance due on the 1992 nortgage note, the
anount of the judgnment |lien, and/or the clains of
creditors. Presumably, if the assets were
sufficient to pay all outstanding clains, both of
appel | ee’ s judgnments woul d have been fully
satisfied. On the other hand, if the assets were
not sufficient to pay all outstanding clains, the
avai | abl e funds shoul d have been distributed to
creditors consistent with the dictates of KRS
396. 095(1) and (2), except insofar as appellee,
as a secured creditor, was entitled to priority
inregard to the net proceeds fromthe judicial
sal e of the residence.



In summary, we affirmthe Novenber 1997 and
Decenber 1998 judgnments as to the liability of
Carl Mabry's estate and Billy Mabry as execut or

t hereof. Myreover, we also affirmso nuch of the
Decenber 1998 judgnent as directs a sale of Carl
Mabry’ s nortgaged property and orders the net
proceeds thereof to be applied in satisfaction of
t he bal ance due thereon. However, any additiona
net proceeds derived fromthat judicial sale nust
be distributed consistent with the dictates of
KRS 396. 095 and 396. 135.

On remand, the Estate made a notion to have the matter
referred to the master conm ssioner for an accounting of the
funds held by the Bank in conformty with the opinion of this
court. In response, the Bank submtted a letter fromthe Bank’s
Presi dent which provided the foll owi ng breakdown of the
application of the proceeds fromthe sale of the real property:

Paynment s Recei ved

$23, 008. 00 fromFisher’s Auto Sal es [Buyer]
250. 00 fromPearl Crum Realtor
$23, 258. 00 total received
Payments Applied
$16, 215. 57 princi pal paynment on nortgage | oan
313. 62 interest on nortgage loan fromQCct. 1
to Dec. 24, 1998
80. 00 | ate charges on nortgage | oan
28. 64 forced place insurance on nortgage | oan
2,710.79 attorney fees to Jeff Scott
2,033. 25 princi pal paynent on Carl Mabry note
#74560
1, 876. 13 princi pal paynment on Carl Mbry note
#22191
$23, 258. 00 Tot al di sbursed



The Bank asserted that its application of the proceeds conforned
with the Decenber 1998 judgnent which this court specifically
uphel d and affirned.

The trial court referred the matter to the naster
comm ssioner for an evidentiary hearing to determ ne whet her
there were any excess proceeds fromthe sale of the rea
property. After the hearing, the master commi ssioner found, in
pertinent part, that the notes on which the Novenber 1997
j udgnent was based were secured notes. Myreover, the Estate did
not appeal the Novenber 1997 judgnent. |In addition, the
conm ssi oner found that the devisee in Carl Mabry's will sold
the real estate and further concluded that the real estate was
not a probatable asset, therefore it was not even an asset of
the estate. The conmmi ssioner concluded that attorney’s fees on
both the nortgage and the prom ssory notes were properly
wi t hhel d because the Court of Appeals did not reverse on the
i ssue of attorney’s fees, and the nortgage and the notes sued
upon specifically provided for an award of attorney’s fees.

In accord with his findings and concl usions, the
conmmi ssi oner recomended that no noney be returned to the Estate
as the sale proceeds of the real property were sale proceeds of
a non-probat abl e asset and were paid to extinguish the |aw ul
debts of the decedent which the executor had both the authority

and the duty to pay pursuant to KRS 396.155. The estate filed
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exceptions to the conmm ssioner’s report; however, the tria
court found that the report was supported by substantia

evi dence and that the legal authority cited by the conm ssi oner
was sound and based upon the facts of the case. As such, the
trial court adopted the conm ssioner’s report in total,
precipitating this appeal.

The Estate raises five argunents on appeal. First,
the Estate argues that the trial court was required to enforce
the mandate of this court and not reinterpret it or ignore it.
Second, the Estate argues that the |law of the case did not all ow
the trial court to relitigate issues already decided by the
initial opinion of the court of appeals. Third, the Estate
argues that the trial court commtted reversible error when it
failed to i ndependently review the comm ssioner’s report.
Fourth, the Estate argues that the trial court erred in ruling
that the real estate was a non-probatable asset. Finally, the
Estate argues that KRS 396.095 requires all assets of the estate
to be distributed in order of priority.

The heart of this case is the significance of secured
transactions in the satisfaction of the debts of the decedent’s
estate. In other words, this is a case about priority. In
reachi ng our conclusion on this second appeal, we nust bear in
m nd that neither party sought review of the first decision of

this court. |In particular, the Estate did not seek revi ew of



this court’s holding that the Bank was entitled to priority as a
secured creditor in the distribution of the net proceeds from
t he sale of the residence.

We first address the Estate’ s argunents regarding the
trial court’s task upon remand by this court. The Estate
correctly asserts that the |aw of the case doctrine is
applicable here. “The |aw of the case doctrine essentially
hol ds that a final decision of an appellate court is
determ native of an issue, whether that decision is right or
wrong, and a lower court is bound by the higher court's

decision.” Ranier v. Kiger Ins., Inc., Ky. App., 998 S.W2d

515, 518 (1999). The doctrine applies to the determ nation of

guestions of |law and not questions of fact. Inman v. |nman,

Ky., 648 S.W2d 847, 849 (1982).

As the term*‘law of the case’ is nost
comonly used, . . . it designates the
principle that if an appellate court has
passed on a | egal question and renmanded the
cause to the court below for further
proceedi ngs, the | egal questions thus
determ ned by the appellate court will not
be differently determ ned on a subsequent
appeal in the sane case. Thus, if, on a
retrial after remand, there was no change in
the issues or evidence, on a new appeal the
gquestions are limted to whether the tria
court properly construed and applied the
mandate. The term ‘law of the case is also
sonmetinmes used nore broadly to indicate the
principle that a decision of the appellate
court, unless properly set aside, is
controlling at all subsequent stages of the
[itigation, which includes the rule that on



remand the trial court nust strictly follow
t he mandate of the appellate court.

Inman v. Inman, Ky., 648 S.W2d 847, 849 (1982) (citing 5

Am Jur. 2d, Appeal and Error, Sec. 744). In this case, since the
i ssues have not changed and the evidence has nerely been
devel oped by the parties pursuant to this court’s mandate, under
the | aw of the case doctrine, our reviewis limted to whether
the trial court properly construed and applied the mandate of
this court fromthe first appeal

The mandate to the trial court was to determ ne
whet her there were any excess proceeds fromthe sale of the rea
property after the estate satisfied Carl Mabry’'s secured debts.
Specifically, this court remanded the case and instructed the
trial court as follows: “if the assets were not sufficient to
pay all outstanding clains, the avail able funds shoul d have been
distributed to creditors consistent with the dictates of KRS
396.095(1) and (2), except insofar as appellee, as a secured
creditor, was entitled to priority in regard to the net proceeds

fromthe judicial sale of the residence.” (enphasis added).

Upon hearing the evidence, the trial court determ ned
that no nonies remained fromthe sale of the real property after
the satisfaction of Carl Mabry’s secured liabilities. The Bank

applied the proceeds fromthe sale of the real property to

satisfy the nortgage in full. Once the nortgage was satisfied,



t he Bank applied the renmainder in partial satisfaction of the
secured prom ssory notes. After making these di sbursenents, no
funds were |eft over to be distributed under KRS 396. 095.

The Estate’s position throughout this case has been
that Carl Mabry's secured debts are on equal footing with Carl
Mabry’'s unsecured debts. However, since 1897, Kentucky courts
have consistently held otherw se, recognizing the priority of

secured transactions in doing so. See MIward v. Shields, Ky.,

43 S.W 184, 185 (1897); International Harvester Co. v. Dyer’'s

Admir, Ky., 178 S.W2d 966, 968 (1944) (holding former KRS

396. 090 applies to assets in the hands of a persona
representative and does not take precedence over a nortgage lien
on mning equi pment that was recorded prior to the equi pnent’s

pl acement in the mne); Gahamv. Gahanmis Adnix, Ky., 306

S.W2d 831 (1957) (holding an unrecorded chattel nortgage lien
has preference and priority over the preferred claimfor burial
expenses provided under fornmer KRS 396.090). In MIward, the
court held that a nortgage lien is superior to the Iien of an
undertaker for funeral expenses. 1d. Mre inportant for the
pur poses of this appeal is the court’s reasoning in reaching
t hat concl usi on:

The statute [which provides that: "If the

personal estate of a decedent be not

sufficient to pay his liabilities, then the

burial expenses of such decedent . . . shall
be paid in full before any pro rata

-10-



di stribution shall be nmade”] has no reference
to, nor any effect upon, bona fide liens
secured to creditors of the decedent under
the general |aw, such as |iens by nortgage,
or liens acquired-like attachnment |iens-by
operation of |law, but regulates priorities
in reference only to unsecured liabilities,
gives certain liabilities and expenses
priority, and then puts all other debts and
liabilities on equal footing. It |eaves
valid liens acquired on the decedent's
estate where the rules of the general |aw

| eave them Such liens have no validity by
virtue of the statute in question, but exist
i ndependent of it. They overrul e burial
expenses, clains due the estate of a dead
person, or of a ward, or of a person of
unsound mnd commtted by a court of record
to and remaining in the hands of a decedent,
and the costs and charges of adm nistration,
except so far as the latter may necessarily
be incurred in ascertaining the lien, and
pursuing it to judgnment, with a viewto

det erm ne whet her any assets, personal or
real, may be left, after the incunbrance is
satisfied, for distribution under the terns
of the statute. Every lien nmay be considered
exposed to this peril, but no nore. If
burial expenses are allowed to overreach a
valid lien, acquired in good faith before
the death of the decedent, so may what he
owes as fiduciary to the estate of a dead
person, of a ward, or of a lunatic, and the
lien mght be totally destroyed, if such
clainms had priority; and, no matter how
acquired in the lifetine of the decedent,
they m ght be as worthl ess as the paper by
whi ch they are evidenced. The buria
expenses and the other statutory priorities
are placed on the sane footing, and are of
the sane dignity, and are superior only to

t he general unsecured liabilities of the
decedent. They cannot prevail against and
consune liens created voluntarily by the
decedent before he dies, or by the equally
bi ndi ng operation of |aw, but stand secure
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in their inherent force, by virtue of the
general |aw governing them

M I ward, at 185.

In obtaining a default judgnent on the secured
prom ssory notes, the Bank, as a secured creditor, exercised
those rights to which it was entitled pursuant to the default
and enforcenment of security interest provisions of Article 9 of
Kentucky’ s Uni form Comercial Code. See KRS 355.9-601, et. seq.
Al t hough not relevant to the issues on appeal, we note that KRS
396. 135 provides for such enforcenment when it states “but this
section shall not be construed to prevent the enforcenent of
nort gages, pledges or liens upon real or personal property in an
appropriate proceeding.”

Taking the Estate’s argunents out of order, we address
the argunent that the trial court erred in ruling that the rea
estate was a non-probatable asset. W believe the | aw of-the-
case doctrine is applicable here and hold that this finding is
superfluous and irrelevant to the mandate of this court. This
court upheld the Bank’s action to forecl ose on the nortgaged
real property. The mandate of this court was to hear evidence
on the application of the proceeds of the sale of the rea
property to the secured debts of Carl Mbry, those secured debts
bei ng the nortgage and the prom ssory notes which had been

reduced to a judgnent lien. |f any proceeds remai ned, they were
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to be distributed as assets of the estate under KRS 396. 095.
The court followed this mandate, and to the extent that the
trial court made any additional findings, we hold that it is
harm ess error

W nove to the Estate’s argunent that the trial court
commtted reversible error when it failed to i ndependently
review the nmaster conm ssioner’s report of July 25, 2001. The
Estate contends that the trial court’s failure to conduct an
i ndependent reviewis evident in the fact that it adopted the
comm ssioner’s report, for had the court conducted an
i ndependent review, it would have found nunerous errors of |aw
In support, the Estate lists the following errors: the
comm ssioner’s failure to follow the dictates of the | aw of the
case; and the conm ssioner’s consideration of the status of Carl
Mabry's other debts with the Bank, whether the real estate was a
probat abl e asset or not and whet her the Bank could retain funds
that belonged to the Estate. As discussed above, we affirmthe
order and judgnent of the trial court, therefore we believe this
argunment has no nerit.

Havi ng concl uded that there were no excess proceeds
after the conplete satisfaction of the nortgage and parti al
satisfaction of the secured prom ssory notes, we need not
address the Estate’s final argunment that KRS 396. 095 requires

all assets of the estate to be distributed in order of priority.
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On remand, the Bank denonstrated that after the satisfaction of
Carl Mabry's secured liabilities, no assets renai ned.
For the foregoing reasons, the order and judgnent of

the Carter Circuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Christophe G Stewart W Jeffrey Scott
Loui svill e, Kentucky Grayson, Kentucky
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