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BEFORE: JOHNSON AND KNOPF, JUDGES; AND M LLER, SENI OR JUDGE.?!
JOHNSON, JUDCE: Donal d Lee Rucker, pro se, has appeal ed from an
order entered by the McCracken Circuit Court on March 12, 2002,
whi ch denied his notion for leave to file a second RCr? 11.42

notion and a notion to vacate, correct or set aside his

convi ction pursuant to RCr 10.26, ROr 11.42, CR® 60.02(f), and CR

! Senior Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.

2 Kentucky Rul es of Crininal Procedure.

3 Kentucky Rules of Civil Procedure.



60. 03. Having concluded that the trial court properly denied
Rucker’s notions, we affirm
On Septenber 20, 1996, Rucker was convicted by a jury

4

of trafficking in marijuana over five pounds,® wanton

5

endangernment in the first degree,® attenpting to el ude, ® I eavi ng

t he scene of an accident, ’

and being a persistent felony offender
inthe first degree (PFO).® On Septenber 23, 1996, the MCracken
Circuit Court sentenced Rucker to prison terns totaling 15
years.® Rucker’s convictions were affirmed by this Court on his
di rect appeal . *°

On March 25, 1999, Rucker filed a notion to vacate
j udgnment pursuant to RCr 11.42 alleging that he received
i neffective assistance of counsel. On April 26, 1999, the
McCracken Circuit Court entered an order denying Rucker’s notion
wi t hout hol ding an evidentiary hearing. Rucker appeal ed the

trial court’s order and on February 18, 2000, this Court

rendered an Qpinion affirmng the judgnent of the MCracken

4 Kentucky Revised Statutes (KRS) 218A. 1421
5 KRS 508. 060.

6 KRS 189. 393.

" KRS 189. 580.

8 KRS 532.080(3).

® On September 25, 1996, and Cctober 11, 1996, the sentencing judgment was
amended due to clerical errors.

10 1996- CA- 002690- MR render ed Decenber 24, 1997, not to be published.



Circuit Court.* On February 25, 2002, Rucker filed a notion for
| eave to file a second RCr 11.42 notion and a notion to vacate,
correct or set aside his conviction and sentence pursuant to RCr
10. 26, RCr 11.42, CR 60.02(f), and CR 60.03. The trial court
deni ed Rucker’s notions on March 12, 2002. This appea
f ol | owned.

The events |l eading up to Rucker’s convictions began in
June 1995 when Janes Rupke, through his counsel, contacted the
McCracken County Sheriff’s Departnent. Rupke was the subject of
an arrest warrant arising out of a drug investigation in
McCracken County. He contacted the Sheriff’s Departnent and
told the officers of his willingness to cooperate in a drug
i nvestigation concerning Rucker. On August 22, 1995, Rupke
appeared at the Sheriff’'s Departnent with a green duffle bag
contai ning 16 pounds of marijuana. Rupke clained that he had
gotten the marijuana from Rucker and that he was to pay Rucker
for the marijuana after he sold it. The bag of marijuana was
turned over to the police and they began a tape-recorded
surveill ance of Rupke's tel ephone conversati ons.

Based on information gathered in these tape-recorded
t el ephone conversations, the police fornmul ated a plan whereby
Rupke woul d buy a shi pment of marijuana from Rucker. However,

on August 26, 1995, Rucker infornmed Rupke during one of the

11 1999- CA-001076- MR, not to be publi shed.



t aped conversations that the suppliers of the 16 pounds of

marij uana that Rupke had previously turned over to the police
want ed the noney for the marijuana i mediately. Since the
police could not come up with the noney needed to satisfy Rucker
and his supplier, the police decided to do a “reverse”, whereby
Rupke woul d gi ve the marijuana back to Rucker at a prearranged

| ocati on where the police would be watching and waiting to
arrest Rucker.

On the evening of August 26, Rupke, who was wearing a
wire transmtter, went to the parking lot of a |ocal bank and
wai ted for Rucker. Wen Rucker arrived, he was driving his own
car and seated in the front passenger’s seat was M guel GGarci a.
Rupke and Rucker got out of their cars and began tal king.
According to police testinony, Rupke then walked to the
passenger side w ndow of Rucker’s car and handed the green
duffel bag of marijuana to Garcia. Rucker returned to his car
and started to drive away.

As Rucker was pulling out of the parking |ot, one of
t he unmarked police cars attenpted to bl ock Rucker’s car by
pulling in front of it. Rucker struck the police car and pull ed
out onto the street. A police chase ensued as several |aw
enf orcenent vehicles pursued Rucker’s car. Eventually, Rucker’s
vehicle exited the road into a nobile hone court. At that tine,

one of the police officers saw Garcia throw the duffel bag out
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of the passenger side window. At the far end of the nobile hone
court, Rucker’s car slid off the road and went down a wooded
enbanknment. \Wen the officers reached Rucker’s car, both Rucker
and Garcia were gone. The duffel bag and marijuana were |ater
recovered by the police fromthe area where it had been thrown.

Early on August 27, Carolyn Craven received a phone

call fromGarcia. |In response to Garcia’s request, she picked
up Garcia and Rucker and drove themto Carbondale, Illinois,
where she checked theminto a hotel. Rucker was then taken to a

Carbondal e hospital, where he was subsequently arrested. Garcia
was arrested at the hotel in Carbondal e.

On August 19 and 20, 1996, Garcia and Rucker were
jointly tried. Prior to trial, both defendants noved the trial
court for an order granting severance, which was denied. At
trial, Garcia denied any involvenent in the drug deal and
mai nt ai ned that he just happened to be getting a ride with
Rucker when the whol e ordeal took place. Rucker did not testify
at trial, but his defense theory was that he acted under duress
because he was scared that his supplier, Garcia, would kill him

and his famly.?®

12 Garcia was indicted on charges of trafficking in marijuana and wanton
endangernent in the first degree. Garcia was first tried on February 28 and
February 29, 1996. That trial ended in a mstrial when the jury was unabl e
to reach a verdict. After the mstrial, Garcia was charged in a superceding
indictment with tanpering with physical evidence, KRS 524.100, and the charge
of wanton endangernment in the first degree was di sm ssed.

13 Garcia was convicted of possession of marijuana and tampering w th physical
evi dence and sentenced to prison for a termof five years.
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In this appeal Rucker raises three clains of error.
Hs first claimis predicated upon the alleged ineffective
assistance of his trial counsel.' Mre specifically, Rucker
clainms that his former attorney failed to informhimof the
substance of an alleged plea offer. According to Rucker, the
prosecutor presented the attorney with a “deal” by which Rucker
woul d have served |l ess than two years in the state penitentiary.
Rucker clainms he was never made aware of the Conmonwealth’s
offer. In support of his argunent, Rucker cites the follow ng
| anguage contained in a letter dated January 8, 1999, which
appears to be fromthe office of his fornmer attorney:?*®
3. Didn't we get you a deal with Tim

Kal t enbach'® that included a letter from

his office wherein you woul d be doi ng

| ess than two years in the Departnent

of Corrections. | do not renmenber

exactly what it was because your sister

cane in and we gave her your file.
Rucker clains this letter “clearly denponstrates that he was
denied his constitutional right to effective assistance of

counsel

4 The termtrial counsel is somewhat nisleading as Rucker’s original counsel
withdrew fromthe case prior to trial. Rucker's ineffective assistance of
counsel claimpertains to the pre-trial conduct of his original attorney.

> The letter is not signed by Rucker’s attorney, rather, it is signed by the
law firm s paral egal .

18 Ti m Kal t enbach was the Commonweal th’s Attorney who prosecuted the case.



We decline to reach the nerits of Rucker’s argunent
since this issue should have and coul d have been raised in his
initial ROr 11.42 notion.*” The letter cited by Rucker in
support of his argunent is dated January 8, 1999. Rucker’s
initial RCr 11.42 notion was filed on March 25, 1999. Thus,
there is no escaping the clear and unequi vocal |anguage
contained in RCr 11.42(3), which provides as follows:

The notion shall state all grounds for

hol di ng the sentence invalid of which the

nmovant has know edge. Final disposition of

the notion shall conclude all issues that

coul d reasonably have been presented in the

same proceedi ng.

Thi s provision has been consistently interpreted as barring

successive notions under ROr 11.42.'® As was stated by our

Supreme Court in Hanpton v. Commonweal th,!® “[t]he courts have

much nore to do than occupy thensel ves with successive ‘reruns’
of RCr 11.42 notions stating grounds that have or shoul d have
been presented earlier.”

Rucker seeks to relitigate his claimof ineffective
assi stance of counsel by arguing that he did not receive the

above-quoted letter until after he filed his initial RCr 11.42

7 Rucker did in fact raise the issue of ineffective assistance of counsel in
his initial RCr 11.42 notion, however, his clai mwas based on different
grounds.

18 See Fraser v. Commonweal th, Ky., 59 S.W3d 448, 454 (2001); and Butler v.
Commonweal th, Ky., 473 S.W2d 109, 109 (1971).

19 Ky., 454 S.W2d 672, 673 (1970)(citing Kennedy v. Commonweal th, Ky., 451
S.W2d 158, 159 (1970)).




notion. Rucker clains the letter was not nailed directly to
him but was instead mailed to his sister in Illinois. This
assertion, however, is refuted by the fact that the letter in
guestion was addressed to the state penitentiary in LaG ange,
where Rucker currently resides. Mreover, Rucker has failed to
i ntroduce any evidence indicating the letter was sent to his
sister in lllinois.?

Rucker’s argunent also fails under CR 60.02 since that
rule was not intended nerely as an additional opportunity to
relitigate the same issues which could “reasonably have been
presented” by direct appeal or RCr 11.42 proceedings. ?!
Simlarly, we hold that Rucker has failed to establish an
adequate basis for relief under RCr 10.26 and CR 60.03 as his
clainms ampbunt to no nore than conclusionary allegations
unsubstantiated by the record.

Rucker next clainms that his PFO | conviction and
sentence shoul d be vacated because it is constitutionally nul
and void. This claimwas presented in Rucker’s initial RCr

11.42 notion, denied by the trial court, and affirnmed by this

20 Rucker has failed to produce any supporting affidavits fromhis original
trial counsel and/or sister. Thus, Rucker’'s argunents appear to be no nore
than conclusionary allegations. Mreover, the letter in question is not even
signed by Rucker’s forner counsel, rather, it is signed by the law firnis

par al egal .

21 See McQueen v. Commonweal th, Ky., 948 S.W2d 415 (1997).




Court. Accordingly, Rucker is barred fromraising this argunent
in a subsequent post-conviction relief notion. ?2

Rucker’s final claimof error is that the trial court
erred by failing to hold a conpetency hearing. Once again, any
argunents pertaining to Rucker’s conpetency to stand tria
shoul d have been raised on direct appeal or in his initial RCr
11.42 notion. Regardless, the argunents advanced by Rucker are
wi thout nmerit. Rucker clainms that a conpetency hearing is
mandat ory pursuant to KRS 504. 100. Rucker further argues that
by failing to hold a conpetency hearing the trial court violated
hi s due process rights under the Fourteenth Amendnent to the
United States Constitution. Rucker, however, fails to
denonstrate exactly how he was prejudiced by the trial court’s
failure to conduct a conpetency hearing.

In the case sub judice, the trial judge ordered a

psychi atric evaluation. Rucker was subsequently eval uated by a
Cinical Psychol ogist, Dr. Robert B. Sivliey, who filed a report

i ndi cating that Rucker was conpetent to stand trial. The record
does not contain any nedi cal evidence contradicting Dr. Sivley's

report. Moreover, Rucker has failed to offer any evidence

22 “The notion shall state all grounds for holding the sentence invalid of
whi ch the movant has know edge. Final disposition of the notion shall
conclude all issues that could reasonably have been presented in the sane
proceedi ng.” See RCr 11.42(3).



3 Since

i ndi cating that he was inconpetent to stand trial.?
Rucker has failed to establish that he was prejudiced by the
trial court’s failure to conduct a conpetency hearing, such
failure at nost would constitute harmess error.? Error wthout
prej udi ce is disregarded.?®

Based on the foregoing reasons, the order of the

McCracken Circuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Donal d Lee Rucker, Pro Se Al bert B. Chandler |11
LaGr ange, Kentucky Att orney GCeneral

Courtney J. Hightower
Assi stant Attorney General
Frankfort, Kentucky

Z Al of the cases cited by Rucker in support of his argunent involve

i nstances in which the record contai ned evidence, such as doctors reports,
questioning the defendant’s conpetence to stand trial. See Drope v.

M ssouri, 420 U.S. 162, 95 S.Ct. 896, 43 L.Ed.2d 103 (1975); Gabbard v.
Conmonweal th, Ky., 887 s.W2d 547, 548-49 (1994); and Hayden v. Commonwealt h,
Ky., 563 S.wW2d 720, 721-22 (1978), overruled in part Thonpson v.
Commonweal th, Ky., 56 S.W3d 406, 409 (2001).

24 See MIls v. Conmonweal th, Ky., 996 S.W2d 473, 486 (1999).

25 Conmonweal th v. Donovan, Ky., 610 S.W2d 601, 602 (1980)(citing RCr 9.24).
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