RENDERED: August 22, 2003; 10:00 a.m
NOT TO BE PUBLI SHED

Conunomuealth Of Kentucky

Court of Appeals

NO 2002- CA-002397- MR

DANNY GUY HAYES APPELLANT

APPEAL FROM McCRACKEN ClI RCUI T COURT
V. HONORABLE CRAI G Z. CLYMER, JUDGE
ACTI ON NO. 99- CR- 00295

COMVONVEALTH OF KENTUCKY APPELLEE

OPI NI ON
AFFI RM NG

k% k% *x*k k% k%

BEFORE: BUCKI NGHAM COMBS, and TACKETT, Judges.

COVBS, JUDGE. Danny Guy Hayes appeals from an order denying his
RCr! 11.42 notion to set aside a twenty-year sentence. After
conducting an evidentiary hearing on the notion, the MCracken
Crcuit Court determned that Hayes failed to prove that his
trial counsel rendered ineffective assistance or that counsel’s
al | eged deficiencies prejudiced himat trial. Finding no error,

we affirm

! Kentucky Rules of Criminal Procedure.



On Decenber 30, 1999, a McCracken County grand jury
returned an indictnment chargi ng Hayes with one count of first-
degree rape and one count of first-degree sodonmy. The
i ndictment was | ater anended to charge Hayes with being a
second- degree persistent felony offender (PFO I1).

The charges agai nst Hayes arose from events that
occurred on Decenber 23, 1999. On that evening, Gayle WIIlians
travel ed fromher home in Fulton County to Paducah to conpete in
a karaoke contest. WIllians testified that she net Hayes at the
Hilltop Bar, accepted drugs fromhim and acconpanied himto a
party at the home of Mark Speed, a friend of Hayes. The small
gat hering, which included another of Hayes’'s friends, Eddie
Potts, drank beer and took drugs until the early hours of the
nmorning. WIIlians eventually asked Hayes to take her to her
car. Instead, he drove her to a dark, country road where he
raped her. WIllians testified that Hayes was unsatisfied with
vagi nal intercourse and forced her to engage in painful ana
i ntercourse.

When Hayes returned her to Paducah, WIIians contacted
police. She was taken to the hospital where a rape protocol was
performed. Wth the exception of a snmall bruise on her arm the
exam nation of WIllians reveal ed no physical injury resulting

fromthe sexual assault.



Hayes was tried in June 2000. Hayes did not testify
because of a pre-trial ruling allow ng the Conmmonwealth to
i npeach himw th evidence of a prior conviction for third-degree
sexual assault. He stipulated to engaging in both vagi nal and
anal intercourse with WIllianms, but he asserted a defense of
consent. Mark Speed testified that while they were at his
house, Hayes and WIllians were openly affectionate with one
anot her and appeared to be “a couple.” Hayes’s trial counse
argued that the jury should conclude that the sexual encounter
was consensual -- particularly in Iight of the absence of any
physical injury to WIIians.

Al t hough the jury could not reach a verdict on the
rape charge, it found Hayes guilty of first-degree sodony and
sentenced himto serve ten years in prison. The sentence was
enhanced to twenty years under the PFO Il charge. Hi's
conviction was affirmed on direct appeal to the Kentucky Suprene

Court. See, Hayes v. Commonweal th, Ky., 58 S.W3d 879 (2001).

On June 28, 2002, Hayes filed a notion to vacate his
convi ction pursuant to RCr 11.42. He contended that the
representation of his trial counsel, Vickie Holloway, had been
deficient in three areas: (1) counsel’s failure to subpoena
Eddi e Potts properly and her failure to seek a continuance when
he did not appear to testify; (2) counsel’s failure to

i nvestigate properly the background and the character of
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WIllians and to present evidence of her reputation for |ack of
veracity; and (3) counsel’s failure to seek a curative
adnoni ti on when the prosecutor nmade an erroneous statenent
during voir dire. Hayes obtained counsel to represent himon
the notion. A hearing was held on Cctober 4, 2000, and the
trial court entered an order on COctober 29, 2002, denying the
not i on.

In his current appeal, Hayes nmakes the sanme argunents
raised in the trial court. He contends that his trial counsel’s
performance resulted in a “conpl ete break down of the
adversarial process” and constituted a “blatant denial” of his
constitutional rights. (Appellant’s brief at p. 16.) After
reviewing the entire record, including the video recordings of
both the trial and the hearing on the RCr 11.42 notion, we
cannot agree that the trial court erred in evaluating and
resol vi ng Hayes’ s post-conviction cl ai ns.

The test for establishing ineffective assistance of

counsel is set out in Strickland v. Washi ngton, 466 U. S. 668,

104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). 1In order to obtain a
reversal of a conviction on grounds of ineffective assistance of
counsel, the defendant nust show. first, that counsel’s
performance was deficient and second, that the deficiency so
prejudi ced the defense as to deprive the defendant of a fair

trial. I1d., 466 U S. at 687; accord, @Gll v. Commonweal th, Ky.,




702 S.W2d 37 (1985). In order to show prejudice, the defendant
must prove that:

there is a reasonable probability that, but

for counsel’s unprofessional errors, the

result of the proceedi ng woul d have been

different.

Strickland, 466 U S. at 694; Norton v. Comonweal th, Ky., 63

S.W3d 175 (2002). Guided by these principles, we have revi ened
the court’s resolution of each of Hayes's clains of ineffective
assi stance of trial counsel.

Hayes first argues that he was severely prejudi ced by
his counsel’s failure to subpoena properly Eddie Potts, whom he
descri bes as an indi spensable witness. Additionally, when Potts
failed to appear at trial, Hayes contends that his attorney
shoul d have noved for a continuance. He clains that Potts was
important to his defense because he had observed Hayes and
Wllianms i medi ately before their sexual encounter and would
have testified that he saw “Gil WIlians all over Danny Hayes,
in an aggressively sexual manner, with her hand in his crotch
area.” Appellant’s brief at p.4.

Attorney Holl oway and Brent Haire, a private
i nvestigator whom Hol | oway had hired to assist in the defense,
both testified that Potts was served with a subpoena. Holl oway
also testified that it was her practice not to file the subpoena

in the record. She could not produce her copy of the subpoena



at the RCr 11.42 hearing as it had been | ost during a recent
nove of her office. However, she testified that Potts woul d
have made a terrible witness and that his testi nony woul d have
duplicated that of Mark Speed. She also testified that Hayes
did not want her to seek a continuance when Potts failed to
appear at the trial.

The trial court found that Hayes’s attorney “nade
reasonabl e efforts to | ocate and subpoena” Potts. This finding
IS supported by the evidence and will not be disturbed on

appeal . Sanborn v. Commonweal th, Ky., 975 S.W2d 905, 909

(1998). Mre inportantly, the trial court concluded that the
outcone of the trial would not have been affected by Potts’s
testinony. The court reasoned that based on its verdict, the
jury believed that WIlianms “consented to vaginal sex . . . but
did not consent to being sodom zed.” Upon being questioned by
the trial court, Hayes acknow edged that Potts could not have
offered any testinony relevant to Wllians’s disposition as to
engaging in anal intercourse. Thus, we find no error in the
court’s ruling that Hayes failed to establish the prejudice

prong of the Strickland test.

Hayes next argues that his counsel rendered
i neffective assistance by failing to properly investigate
Wl lians’s background and to discover potential w tnesses who

woul d i mpugn her character. Hayes attached to his notion a
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report prepared after his conviction by Inquiries, Ltd., which
cont ai ned sal aci ous al | egations about Wllianms.? Hayes argues
that if his counsel had investigated WIlians nore thoroughly,
she woul d have obtai ned evidence sufficient to destroy
WIllians's veracity in the eyes of the jury. He identifies
Ful ton County Sheriff Bobby Hopper and Deputy Sheriff Danny
Zi chef oos as having information that was vital to his defense,
claimng that the officers would have been willing to share that
information with the jury. Therefore, he contends that failure
to secure their testinony “nmust now be construed . . . as error
of a constitutional magnitude.” (Appellant’s brief at p. 12.)
Hol | oway and the private investigator whom she hired,
Brent Haire, testified that Haire checked police records in
several counties in western Kentucky for information about
Wlliams -- all to no avail. The trial court found that
counsel’s investigation was reasonable. The court al so
determ ned that Hayes did not satisfy his burden of proof as to
this claimbecause he failed to offer the testinony of the

aut hor of his investigative report or that of any of the persons

2 For exanple, the report states that the rel ationship between
Wl liams and her former husband, Ral ph Ross, a nenber of the Hell's
Angel s, “nmay have subjective value.” The report quotes unnaned
of ficers of the Fulton County Sheriff’'s Departnent as allegedly
stating that “any wonmen affiliated with the local Hells Angels chapter
provi de sexual services for all of the male nenbership, regardl ess of
to which nenber they ‘belong.’” The report summarizes as foll ows:
“[ T] he general consensus of FCSD officers is that a |ocal Hells Angels
‘“Bitch’, can not be raped, as being a slut is a prerequisite to being
a menber of the club.”



nmentioned in the report who could testify as adverse character
W t nesses about WIIians.

We find no error in the trial court’s ruling. Hayes
received an evidentiary hearing to allow himthe opportunity to
present the evidence that he clains his counsel should have
uncovered. The strong presunption that counsel’s performance
was effective cannot be overconme by unsworn reports filled with
hear say, specul ation, and i nnuendo concerning a victinms

char act er. Strickland, 466 U S. at 690; 104 S.Ct. at 2066, 80

L. Ed. 2d at 695. Invoking the names of |ocal |aw enforcenent
of ficers does not constitute evidence. Hayes has offered no
evi dence to dispel the deference that the court had to afford to
counsel’s actions in reviewng a claimof ineffectiveness. See,

Har per v. Commonweal th, Ky., 978 S.wW2d 311, 315 (1998). Thus,

we conclude that the record supports the court’s determ nation
that Hayes failed to establish even the existence of the alleged
“vital evidence” -- nuch less to denonstrate its potentially
prejudicial inpact.

Finally, Hayes clains that counsel rendered
i neffective assistance to his detrinent by failing to seek an
adnonition or to request a mstrial. During voir dire, the
prosecutor m stakenly told jurors that Hayes had stipulated to
havi ng sexual contact with Wllians only after bl ood sanples and

DNA tests established himas the perpetrator of the crines.
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Trial counsel objected, and outside the hearing of the jurors,
she stated that Hayes had acknow edged all al ong that he had had
sexual intercourse with the victim Wen asked how to cure the
m st aken i npressi on, counsel asked only that the prosecutor not

finish the question. Hayes, supra, 58 S.W3d at 882. Hayes

contends that he was severely discredited before the jury
because of the statenent.

In finding no basis to vacate Hayes’s conviction for
counsel’s failure to request further relief fromthe
m sstatenment, the court reasoned as foll ows:

The Court finds two reasons why the

prosecutor’s statenent did not prejudice

[Hayes]. First, it becane clear during the

trial that [Hayes] did admt to the police

that he and the victimhad intercourse. The

evi dence, therefore, cured the m sstatenent.

Secondly, the jury found [Hayes] not guilty

of rape. It therefore found that the sexua

i ntercourse (other than sodony) was

consensual. Such a finding denonstrates

t hat [Hayes] was not prejudiced by the

conment .

We agree that the trial court properly found that the
evi dence presented to the jury corrected any m sconcepti on.
Counsel’s desire to mnimze the issue of test results was al so

a matter of trial strategy not subject to being second-guessed.

See, Baze v. Commonweal th, Ky., 23 S.W3d 619, 624 (2000). As

with the previous two clains, the court correctly determ ned



that this claimof ineffective assi stance did not warrant

reversal .
The order of the McCracken Circuit Court is affirnmed.
ALL CONCUR.
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