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Conmuuuealth Of Kentucky
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NO. 2003- CA-000332-WC

DEBORAH WALKER APPELLANT

PETI TI ON FOR REVI EW OF A DECI SI ON
V. OF THE WORKERS' COMPENSATI ON BOARD
ACTI ON NO. WC-00-93490

NEW DI RECTI ONS HOUSI NG AUTHORI TY; JAMES
L. KERR, Adm nistrative Law Judge;
and WORKERS' COWPENSATI ON BOARD APPELLEES

CPI NI ON
VACATI NG AND REMANDI NG W TH DI RECTI ONS
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BEFORE: BAKER, COWVBS, and SCHRODER, Judges.

COVBS, JUDGE. Deborah Wal ker petitions for review of a decision
of the Workers’ Conpensation Board rendered January 15, 2003,
which affirmed the dism ssal of her claimfor occupational
disability benefits. The Board concluded that the

Adm ni strative Law Judge (the ALJ) had acted properly within his
di scretion in dismssing Wal ker’s cl ai m because of her failure
to conply with regulations in tendering her proof. After

reviewi ng the record, we cannot determni ne whether the ALJ

del i berately exercised any discretion in dismssing Wal ker’s



cl ai m or whether he m stakenly believed that dismssal was
mandatory. Therefore, we vacate and renand.

On January 27, 2000, Walker fell into a glass w ndow
at a bank where she was attending a work-rel ated sem nar. She
sustained an injury to her back, which was treated
conservatively for nore than two years. On January 25, 2002,
she tinely filed an application for occupational disability
benefits. A schedule for taking proof was mailed to the parties
on February 15, 2002, by the Conm ssioner of the Departnent of
Wrkers’ Cains. Wl ker was given sixty (60) days for taking
proof; her enployer, New Directions Housing Authority, was
allotted thirty (30) days for taking proof; Wl ker was granted
fifteen (15) days for rebuttal.

Wal ker’s attorney, Eric Lanb, imedi ately began
col l ecting evidence to support his client’s claim He obtained
two reports from Wal ker’s treating physician, Dr. Paul Sherman
dated February 21, 2002; however, neither report contained a
specific Anmerican Medical Association (AVA) inpairnment rating.
Because Dr. Sherman was on nedical |eave, Lanb schedul ed an
eval uation for Walker with Dr. Warren Bil key within the proof
time. However, new devel opnents indicating a change in her
medi cal condition occurred unexpectedly near the end of the
si xty-day proof period, raising a question as to whether she had

actual ly reached maxi mum nedi cal inprovenent (MM).
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Because Wl ker’ s physical condition failed to respond
to conservative treatnment, Dr. Wayne Vill anueva, a neurosurgeon,
advi sed Wal ker to undergo new di agnostic tests, including CT
scans and nyelograns. Initially, Wl ker believed that she woul d
have the test results and an evaluation within the sixty-day
proof period. Unfortunately, Wal ker did not receive the results
of the tests prior to April 16, 2002, the |ast day for
submitting proof. On that day, Wal ker was deposed by the
appel l ee. At her deposition, Lanb infornmed counsel for New
Directions that he woul d need an extension of tinme to submt
Wal ker’s proof. Counsel for New Directions told Lanb that he
was not the enployer’s primary attorney and that he coul d not
agree to an extension.

On that sane day, Walker nailed a notion to the Board
seeking to hold the matter in abeyance, or in the alternative,
to extend the proof time. Dr. Sherman’s nedical reports were
attached to her notion. The notion was received by the Board
and filed on April 18, 2002. Walker noted that the workers’
conpensation i nsurance carrier for New Directions had refused to
pay for the tests ordered by Dr. Villanueva. This refusal
caused the delay in her undergoing the tests and getting the
results because she had to obtain the testing by recourse to her
heal t h i nsurance coverage, a slower procedure than workers’

conmpensati on i nsurance. Wthout the test results, she could not



obtain a medi cal opinion as to whether she had reached maxi mum
medi cal inprovenent (MM). Thus, the delay in the nedica
testing necessitated that she postpone the inpairnent

evaluation. She informed the ALJ that she had an EMG schedul ed
on April 19'" and that she anticipated receiving Dr. Villanueva's
records shortly thereafter. She requested an extension of the
proof time, at which tine she believed that she would be in a
better position to know whet her or not she had reached MM and,
therefore, whether the case was ready for adjudication or shoul d
be hel d i n abeyance.

New Directions objected to Wal ker’s notion and noved
to dismss her claimentirely. The enployer argued that it was
entitled to such relief, alleging that Wal ker had failed to
submt any evidence during her proof tine and that she had
failed to conmply with 803 KAR' 25: 010(E) § 15. This regul ation
requires that a notion for extension of tine to submt proof be
filed no later than five days before the deadline that is the

subj ect of the extension. Relying on Cornett v. Corbin

Materials, Inc., Ky., 807 S.W2d 56 (1991), New Directions asked

the ALJ to dism ss the claimfor |ack of prosecution.
In response, on April 26, 2002, Walker formally filed
the nedical reports and records of Dr. Shernman as evidence. New

Directions noved to strike the records because Wal ker had fail ed

! Kentucky Admi nistrative Regul ati ons.
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to submt themduring the schedul ed sixty-day period for proving
her case-in-chief.

Prior to any ruling by the ALJ, Walker filed a
verified and supplenental notion to hold her claimin abeyance.
She reiterated that the delay in obtaining nedical evidence was
caused by forces beyond her control — but largely within the
control of New Directions. She argued that New Directions
shoul d be estopped from pursuing di sm ssal of her claimsince
the delay in obtaining nedical evidence was primarily
attributable to its insurance carrier’s refusal to pay for the
tests. She also contended that the regulation relied upon by
t he appell ee did not contenplate the dism ssal of a claimwhen

proof had been taken but not submtted during the proof tine.

She finally noted that her attorney had previously enjoyed a
coll egial working relationship with the law firmrepresenting
New Directions. Consequently, she had no reason to anticipate
that the appellee’s counsel would object to a short extension of
the proof time — especially in [ight of circunstances that
conpel I ed such an extensi on.

On May 29, 2002, the ALJ entered the follow ng order
di sm ssing Wal ker’ s claim

This matter cones before the
under si gned Adm ni strative Law Judge upon
plaintiff’s nmotion to hold this claimin

abeyance or extend proof tine. The
Adm ni strative Law Judge notes that the
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schedul i ng order was entered on February 14,
2002, granting all parties 60 days for
initial proof taking. Plaintiff’s tine to
subnmit evidence in her case in chief expired
on April 16, 2002. No proof was filed by
the plaintiff during that period. As the
plaintiff had the burden of proof to submt
evi dence establishing a prima fascia [sic]
case by April 16, 2002 and no proof was
filed, plaintiff’s claimshall be dismssed
pursuant to Cornette vs. Corbin Mterials,
Inc.[, Ky.,] 807 S W2d 56 (1991). The

Adm ni strative Law Judge notes that the
plaintiff has tendered the records and
reports of Dr. Sherman and those were

recei ved by the Departnent of Workers’
Clains on April 26, 2002, sone ten days
after plaintiff’s proof time had expired.
The def endant - enpl oyer has noved to strike
Dr. Sherman’s records and reports and that
notion i s GRANTED

The Adm nistrative Law Judge further
notes that the plaintiff has filed a notion
to hold this claimin abeyance or extend
proof time and the sanme was filed on Apri
18, 2002. However, 803 KAR 25:010(e),
section 13, requires that a notion for an
extension of tinme be filed no |ater than
five days before the deadline sought to be
extended. Wierefore, plaintiff’s notion to
hold this claimin abeyance or extend proof
time was not tinely filed and nust be
OVERRULED.

Al'l other notions which have been fil ed
are hereby OVERRULED as noot.

Wherefore, plaintiff’s claimshall be
and hereby is DI SM SSED

Wal ker’s petition for reconsiderati on was deni ed.
Inits review, the Board held that the ALJ “nade

sufficient findings of fact to support his dism ssal” and that



it was within his discretion to dismss the claimfor failure to
prosecute. It rejected both of WAl ker’s argunents: (1) that
there is a difference between taking evidence and submtting

evi dence and (2) that counsel for New Directions should be
estopped fromobjecting to the notion for an extension of the
proof time since its own conduct had caused nost of the del ay.
Wi | e expressing synpathy for Wal ker’s plight, the Board
reasoned that there was no excuse for her failure to seek an
extension of her proof tinme within five days of the origina
deadline. This appeal followed.

Wal ker lists ten issues that she believes are involved
in her appeal. However, we believe that the dispositive
guestion is whether the Board correctly determ ned that the ALJ
did not abuse his discretion in dismssing Wal ker’s claimfor
failure to prosecute. The function of this Court in reviewng a
deci sion of the Board is:

to correct the Board only where the Court

per cei ves the Board has overl ooked or

m sconstrued controlling statutes or

precedent, or commtted an error in

assessing the evidence so flagrant as to

cause gross injustice.

Western Baptist Hospital v. Kelly, Ky., 827 S.W2d 685, 687-688

(1992).
W agree with the Board' s observation that the

resolution of both Wal ker’s notion for an extension of the proof



time and New Dinension’s notion to dismss Wal ker’'s cl ai mwere

matters within the discretion of the ALJ. See, Cornett, 807

S.W2d at 59-60. However, we disagree with the Board's
conclusion that the ALJ articulated sufficient findings to allow
for meani ngful review of his exercise of that discretion.

In dismssing the claim the AL)'s findings recited
only Wal ker's failure to submt any evidence within the allotted
proof time and her failure to tinmely nove for an extension. The
ALJ did not address any of the extenuating circunstances set
forth by Wal ker in support of her notion for an extension of
time and in response to the notion to dism ss her claim These
were circunstances that presented conpelling reasons for
i nposing a | ess extrenme sanction than dismssal -- if indeed any
sanction at all was warranted. |If her medical testing reveal ed
that her condition had changed, MM nmay not have been reached as
a matter of law. That nedical fact was critical to the practice
of the case on both sides and needed to be determ ned before the
case could proceed properly. Walker should not be penalized
because her injury flared up “out of tine.”

Mor eover, the ALJ did not nake any findings with
respect to the prejudice -- if any -- suffered by New Directions
as a result of Walker’'s failure to neet the deadline for
subm tting evidence or to conply with the five-day rule.

Because there is no analysis of the highly unusual circunstances
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presented to the ALJ, we question whether his ruling was based
on his discretion. |t appears that the ALJ may have believed
that a denial of Walker’s notion and the dism ssal of her claim
wer e beyond his discretionary intervention and were instead
mandated by Wal ker’'s failure to conply strictly with the
deadl i nes for submtting her proof.

However, even if the ALJ's ruling was the result of an
exerci se of discretion, he did not set forth a reasoned anal ysis
for dismssing the claimin order to provide an adequate basis
for our review The factual situation, though simlar to that
in Cornett, is sufficiently distinguishable to require sonme
expl anation for the inposition of the ultinmate sanction of
dism ssal of the claimso as to allow for adequate review.
Unlike the claimant in Cornett, Walker’s attorney attenpted to
obtain the evidence within the proof time; however, unexpected
devel opnents arose in the claimnt’s medical condition near the
end of her proof tine. She informed opposing counsel within the
proof time that she woul d be seeking an extension of tinme, and
it had been her counsel’s experience that such extensions were
frequently agreed to as a matter of professional courtesy
Wi t hout the necessity of filing a formal notion -- or that
extensions were often routinely granted by the ALJ when such

nmoti ons were nade.



It is inpossible to discern fromthe ALJ s order
whet her any of these factors distinguishing this case from
Cornett were considered in his ruling -—a ruling which, in
essence, awarded New Directions a default judgnment and rewarded
it for its own arguably obstructioni st behavior in refusing
coverage for necessary nedical testing. Due process requires
some consideration of the factual circunstances and the
necessity of inposing the ultimte sanction for nonconpliance
wWth rules relating to procedure — especially in the area of
wor kers’ conpensation, where a humane and beneficent purpose
underlies that procedure. W are ever mndful that:

conpensation |laws are fundanentally for the

benefit of the injured workman, [and that] a

just claimnust not fall victimto rules of

order unless it is clearly necessary in

order to prevent chaos.

Messer v. Drees, Ky., 382 S.wW2d 209 (1964).

Therefore, we remand this case to the ALJ for his
consideration of all the extenuating and mtigating
circunstances surrounding Wal ker's failure to conply with the
schedul ing order and to render an order fromwhich effective
appel | ate revi ew may be undert aken.

The decision of the Wrkers' Conpensation Board is
vacated, and the matter is remanded for further proceedi ngs
consi stent with this opinion.

ALL CONCUR
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