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BEFORE: BARBER, COVBS, AND KNOPF, JUDGES.
BARBER, JUDGE: Appellant Dougl as Wite appeal s the decision of
t he Boone County Fam |y Court denying his petition for
decl aration of de facto custodian of the mnor child MG

The mnor child is the daughter of Carne Neubauer and
Appel | ee Bryan Gemmer. Bryan Gemmer did not have any prenatal
or postnatal involvenent in the child s financial, enotional or

social Iife. During the first few nonths of the child s life,



the minor child and her nother resided with the materna
grandnot her. Before the infant turned one, the nother and MG
noved in with den Gemer, the paternal grandfather, and his
partner, Appellant Douglas Wiite. The nother then noved out,

| eaving custody and care of the child with Wite and d en
Gemmer. At the request of den Gemmer, the trial court gave
tenporary custody of the child to himin 1996, when the child
was under two years old. At that tinme, the child had been
living with Whiite and Gemmer for a year. Neither biologica
parent was involved in the child s Iife in any fashion.

G en Genmer was not the primary caretaker or support
for the mnor child during the time the child resided with him
and White. The testinony in the record shows that Wite was the
primary caregiver for the mnor child fromthe age of 8 nonths
onward. Wite provided sonme financial support for the child,
and all caregiving duties and support. The paterna
grandf ather, G en Gemmer, passed away in Cctober, 2000. At that
point the child was five years old. Bryan Gemmer had
continually refused all contact with his daughter during her
life, and did not provide financial support, care or custody for
the child. The child s nother simlarly had little or no
contact with the child fromthe age of 8 nonths onward. The
bi ol ogi cal parents provided little or no enotional, financial or

ot her support for the mnor child.
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Following G en Genmer’s death, Wiite filed a Petition
for Custody of MG in Decenber, 2000. The biological parents
did not respond to that petition, and did not object to it. The
trial court awarded tenporary custody of the mnor child to
White in Decenber, 2000. Neither biological parent contested
this award or sought custody of the child. Wite continued to
care for and support the child as he had done since she was | ess
than a year old. The trial court took no further action in the
case. In March, 2002, Wite filed an Anended Petition for
Custody stating that he was the de facto custodian of MG In
t he Arended Petition for Custody Wite requested child support
for the child, and a declaration that he was the de facto
custodian of the mnor child. Appellee Bryan Gemrmer, the
bi ol ogi cal father of the mnor child, responded to the Anended
Petition, and demanded custody of the m nor child, who was by
this point eight years old. This was the first tine that the
record reflects any pleading filed by a biological parent.

KRS 403. 270 provi des guidelines for determ ning whet her
an individual is the de facto custodian of a mnor child. A de
facto custodian is the individual who:

[ H as been shown by clear and convincing evidence to

have been the primary caregiver for and financi al

supporter of, a child who has resided with the person
for a period of six nonths or nore if the child is

under three (3) years of age and for a period of one
(1) year or nore if the child is three (3) years of



age or ol der or has been placed by the Departnent of
Soci al Servi ces.

Id., at subsection (1)(a). Wite asserts that as he becane the
primary custodi an and caregiver of the mnor child when she was
under three years of age, the six nonth period should have been
used to determ ne whether he was the de facto custodi an of the
m nor child. The trial court stated that Wite only becane
custodi an of the child when G en Gemmer died, six nonths prior
to the filing of the petition. The trial court held that Wite
woul d have to have cared for the child for one year or nore on
his own to be considered a de facto custodian of the child.

The Boone County Fam |y Court held that Wite was not
the de facto custodian of the mnor child. The trial court
asserted that there was not clear and convinci ng evi dence
showi ng that White resided with the mnor child and cared for
her prior to Gemmer’s death. Contrary to the trial court’s
assertion, the record shows that Wiite did support and care for
the child fromthe age of nine nonths onward, with little or no
out si de assistance from maternal or paternal relations.

Rat her than finding that Wite was the primary
caregiver for MG fromthe age of nine nonths onward, the tria
court held that Wihite had only cared for and supported M G
since the death of G en Gemmer in Cctober 2000, when the child

was six years old. Wite appeals the findings of the famly



court and asserts that this finding is inproper, and should be
reversed. White provided evidence showi ng that he was the
primary caretaker for the child for five years. Wite also
argued that neither biological parent had requested custody
until two years after Gemmer’s death, at which tine he had been
the primary and sol e caregiver and financial support for the
child for over two years. \Wite asserts that he had been the
primary custodi an and financial support of the mnor child from
Cct ober, 2000, through March, 2002. This period is |onger than
the year required by KRS 403.270 to provide de facto custodi an
st at us.

In its judgnent, the trial court noted that neither
parent had nmade a request for custody of the mnor child after
A en CGemmer’s death, but stated that “the Court surm ses that
t he Respondents did not agree with the Petitioner’s [Wiite’s]

request for cust ody. No pl eadi ngs support the tria
court’s surmse. The record reflects that White had been the
primary caregiver for the mnor child for over a year. For this
reason, he was legally entitled to be found a de facto
cust odi an.

The parents did not object to Wite s tenporary custody
of the mnor child until 2002 when Wiite requested that they

provi de sonme financial support for the child. The proceedi ng

initiated by Wite, in which neither parent took part, was not

-5-



sufficient to toll the period of tinme for determ nation of de
facto custodian status. The statute at issue expressly provides
that “any period of tinme after a | egal proceeding has been
commenced by a parent seeking to regain custody of a child shal
not be included in determ ning whether the child has resided
with the person for a required m ninmum period.” KRS 403.270(2).
Because no proceeding for custody was comrenced by either

bi ol ogi cal parent until 2002, White should properly have been
found the de facto custodian of the mnor child. The trial
court’s determnation is reversed and the case remanded for
proceedi ngs consistent with this opinion.

Gemmer urges dismissal of this appeal, claimng that it
is premature. Gemmer argues that the trial court’s order was
not final and appeal able, as the trial court did not nmake a
custody award with regard to the mnor child. KRS 403.270
provi des that where an individual is considered the de facto
custodian of a child, that individual has standing to contest a
request for custody by a biological parent. |In the absence of a
court’s finding that an individual is a de facto custodian, a
third party nmay not have standing to contest a biologica
parent’ s demand for custody. The case could not have conti nued
had the trial court’s determ nation not been appeal ed. Wer e
the legal issue raised is answered, and a determ nation on the

nerits is made, the action is final and appeal able. Wittaker



v. Mdrgan, Ky., 52 S.W3d 567 (2001). For this reason, the
trial court’s determnation was a final order, and was properly
appeal abl e.

Based upon the foregoing, the judgnment of the Boone
County Famly Court is reversed and remanded for findings
consistent with this Opinion.
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