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BEFORE: BUCKI NGHAM GUI DUGLI, AND McANULTY, JUDGES.
McANULTY, JUDGE. On February 5, 1996, the appellant, Bill Fred
Ham [ ton (Ham lton), lost his home in Laurel County to fire.
Li ke any wi se honmeowner, Hamilton had obtained insurance for his
home, in this case fromthe appellee, Meridian Mitual |nsurance
Conpany (Meridian). For reasons that we shall explore bel ow,
Ham [ ton did not file suit against Meridian until February 5,
2002. After Meridian noved for summary judgnent, the Laurel

Circuit Court granted Meridian’s notion and di sm ssed Ham |l ton’s



suit as barred by a contractual period of limtation.
Subsequently, Hamlton tinely appealed to this Court.

As previously nentioned, fire extensively danmaged
Ham [ ton’ s hone on February 5, 1996. Hamilton filed a claim
wth Meridian for the loss he had suffered. On April 8, 1996,
Meridian sent a letter to Ham Iton that requested information
regardi ng the damage to the honme and any personal property in
the hone. In reply, Ham Iton sent a proof of loss to Meridian
and clainmed his loss to be $210, 350. 00. However, Meridian sent
aletter to Hamlton on May 13, 1996 and rejected Hamlton's
proof of loss. Meridian offered to pay $66,099.54 to cover the
cost of hone repair based on an estinate done by Paul Davis
Systens. Meridian explained that Ham lton's proof of |oss
exceeded his policy limt of $82,600.00 and it could not
satisfactorily determ ne Ham Iton’s danmages since he refused to
| et the Paul Davis representative inspect his personal property.
On August 10, 1996, Meridian tendered to Ham |ton a $66, 099. 54
check to settle his claim Subsequently, Ham lton rejected
Meridian's offer and returned the check. In Cctober of 1996,
Ham | t on began serving a federal prison sentence.

On August 10, 1998, after nearly two years, Ham |l ton,
while still incarcerated, sent another letter to Meridian

regarding his claim On August 23, 1998, Meridian replied by



letter. Meridian once nore offered $66,099.54 to settle
Ham lton’s claim Included in the letter, Meridian stated:

Lastly, Meridian Miutual Insurance Conpany is
specifically reserving all of its rights
under the policy of insurance that was in
effect on 02/05/96. The contents of this
letter and all actions taken by Meridian
Mutual and its representatives now or in the
future should not be interpreted as a waiver
of any of these rights. |In particular,
Meridian Mutual specifically reserves the
right to invoke condition nunber eight on
page ten of your homeowner’s policy which
states; “no action can be brought unless the
policy provisions have been conplied with
and the action is started within one year
after the date of |oss.”

On August 31, 1998, for unknown reasons, Meridian again sent the

exact sanme letter to Hamlton. On Septenber 13, 1998, Ham lton
replied by letter and rejected Meridian's offer as insulting.
In his letter, Ham |ton stated:

Further, at this time, in fact, no policy,

contract or other agreenent can be agreed

upon while incarceration at a federa

penitentiary is being conducted according to

my attorney and the authorities at the

Bureau of Prisons. So | will have to be

rel eased from prison before any action on

this matter can take pl ace.

Ti me passed and on Decenber 7, 2000, Ham lton, while
still incarcerated, sent a letter to Meridian in an attenpt to
solicit a higher settlenent offer. On January 27, 2001,
Meridian replied by letter and stated that Ham lton's

contractual rights regarding his claimhad expired and that



Meridian woul d take no further action regarding his claim Once
again, Meridian specifically reserved its rights under the
policy and again stated that all actions taken by it or its
representatives then and |l ater should not be interpreted as a
wai ver of any of its rights.

As previously nentioned, Ham lton filed suit against
Meridian in the Laurel Crcuit Court on February 5, 2002.
Meridian pronptly noved for summary judgnment citing the policy
provision that all clains against it nust be filed within one
year of the date of loss. As noted above, the circuit court
granted summary judgnment and Ham | ton appeal ed.

In his brief, Hamlton first argued that Meridian
wai ved the one-year contractual period of limtation found in
hi s homeowner policy. As nentioned above, Ham lton’s policy
contai ned a provision that all actions agai nst Meridian nust be
filed within one year of the date of |loss. Hamilton argues that
Meri di an wai ved this provision since Meridian continued to
negotiate with himwell after the one-year limtation period had
run. Hamlton points to Meridian's letters of August 23, 1998
and August 31, 1998, in which Meridian offered $66,099.54 to
settle his claim

Ham I ton cites National Surety Marine |Insurance Corp.

v. Weeler, Ky., 257 S.W2d 573 (1953) and points out that a

contractual period of limtation can be waived. Hanmlton also



poi nts out that Meridian never denied liability for his claim
Ham I ton insists that Meridian’s preservation-of-rights | anguage
found in its letters did not negate waiver because waiver nay
result fromeither words or actions of an insurer especially if
the insurer recognizes the existence of continuing coverage.

United States Fidelity and Guaranty Co. v. MIller, 237 Ky. 43,

34 S.W2d 938 (1931) and Mutual Protective League v. Wl ker, 163

Ky. 346, 173 S.W 802 (1915). Ham lton argues that by maki ng an
offer inits August 31, 1998 letter, Meridian by its actions
recogni zed the exi stence of continuing coverage and
intentionally waived the one-year limtation period. Thus, the
circuit court erred in granting Meridian's notion for sunmary

j udgment .

Second, Ham |ton argues that his incarceration acted
as a legal disability that tolled the limtation period until he
was rel eased fromprison. Hamlton argues that he was
incarcerated from Cctober 1996 to Novenber 2001. Hamlton cites

Munday v. Mayfair Diagnostic Laboratory, Ky., 831 S.W2d 912

(1992) for the proposition that a legal disability tolls the
running of a limtation period. Thus, even if Meridian did not
wai ve the limtation period, the period did not start to run
until he was released fromprison in Novenber 2001. Hanmilton

insists that incarceration is clearly a |legal disability.



Meridian argues that its offer to settle HamIton's
claimthat it made in its August 31, 1998 letter did not waive
the one-year |imtation period. Meridian quotes part of KRS
304. 14-280 and argues that with this statute the Genera
Assenbly clearly intended for insurance conpanies to negotiate
and attenpt to settle clainms w thout such negotiations being
construed as a wai ver of any insurance policy provision or a
wai ver of any defense an insurance conpany may have. Meridian
insists that this statute inplicitly overrul es the cases
Ham [ ton cites that support the proposition that an insurance
conmpany can wai ver a provision by negotiation.

Meridian relies heavily on Ednondson v. Pennsyl vani a

Nati onal Miutual Casualty | nsurance Conpany, Ky., 781 S.W2d 753

(1989). In Ednondson, a client sued her forner attorney for

mal practice for allow ng her action agai nst an insurance conpany
to becone barred under a contractual period of limtation. The
attorney argued that the insurance conpany had wai ved the
[imtation period when the insurance conpany extended settl enent
offers and acknow edged liability. 1d. at 754. In all its
letters to its client, the insurance conpany specifically
reserved its rights and defenses found in the insurance
contract. Prior to the expiration of the Iimtation period, the
i nsurance conpany nade a settlenent offer of approximately

$17,000.00. 1d. After the limtation period had run, the
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attorney replied to the insurance conpany’s offer; however, the
i nsurance conpany stated the limtation period had run and it
was no |onger obligated to pay client’s claim 1d. The Suprene
Court of Kentucky held that the insurance conpany did not waive
the contractual period of |limtation nor was it estopped from
asserting the limtation period as a defense. [1d. at 756.

Al t hough the insurance conpany in Ednondson did not
extend a settlenment offer after the expiration of the limtation
period, Meridian argues that the holding in Ednondson applies to
the case sub judice. Thus, Meridian did not waive the one-year
[imtation period nor was it estopped fromasserting it.

Meridian argues that Ham lton' s incarceration did not
toll the one-year limtation period. Meridian argues that the

case Ham Iton relies on, Miunday, supra, fails to refer to any

specific legal disability. Furthernore, the General Assenbly
decided in 1970 that a person confined in a penitentiary was no
| onger considered di sabled for the purpose of tolling statutes
of limtations when it repeal ed KRS 413. 310

In his brief, Hamilton argued that Meridi an was
estopped from asserting the one-year limtation period. 1In his
reply brief, Ham |ton argues estoppel again but in greater
detail. Hamlton distinguishes Ednondson fromthe case sub

judice. He points out that in Ednondson the insurance extended

1 Prior to being repeal ed, KRS 413.310 held that a prisoner was |legally

di sabl ed for the purpose of tolling statutes of limtations.
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a conditional offer to the client’s attorney prior to the
expiration of the contractual limtation period while in the
case sub judice Meridian extended an unconditional offer to
Ham | ton hinself after the limtation period had run. Hamlton
points out that estoppel is different fromwaiver. Wile waiver
requires intention, estoppel does not. Ham lton correctly
states that estoppel is an equitable relief that protects a
person who has relied to his detrinment upon m sl eadi ng conduct,
acts or representations. Ham lton insists that Meridian was
estopped fromasserting the limtation period.

Ham [ ton al so argues that inplicit in every insurance
contract is the obligation that the insurer will pay the anount
to which it has admtted liability. Hamlton points out that
Meridian admitted liability in the anount of $66,099.54, insists
that Meridian never tendered this anmount and argues it robbed
hi m of the opportunity to dispute the amobunt. Since Meridian
breached the insurance contract, Ham lton argues it is estopped
fromasserting the limtation period.

Ham | ton al so argues that since Meridian was
negotiating directly with himand not with an attorney, it
lulled himinto the belief that his claimwuld be settled
without litigation. According to Hamlton, this belief and his

belief that he could not file suit until he was rel eased from



i ncarceration should estop Meridian from asserting the one-year
limtation period.

Unfortunately, we are not persuaded by Ham Iton's
argunents. KRS 304.14-280 reads in pertinent part:

Wthout limtation of any right or defense
of an insurer otherw se, none of the
followi ng acts by or on behalf of an insurer
shall be deened to constitute a wai ver of
any provision of a policy or of any defense
of the insurer thereunder:

(3) Investigating any |oss or claimunder
any policy or engaging in negotiations

| ooki ng toward a possible settlenent of any
such loss or claim

In light of KRS 304.14-280, Meridian's offer of $66,099.54 on
August 31, 1998, even though it was nmade after the one-year
[imtation period had expired, did not constitute a waiver of
the said period. Hamlton argues that Meridian waived this
[imtation period because it never disputed liability. However,
t he Suprene Court hel d:

The nmere fact that liability is not an

i ssue, does not, per se, convert an offer of
settlenment into a binding contract for the
anount of the offer. The viability of an
offer is conditioned upon acceptance
pursuant to its terms. . . . This is not
an uncondi tional adm ssion of liability but
an adm ssion of coverage |imted by the
provisions in the policy. It expressly
reserves the policy conditions and defenses.
It requires accepting the offer of
settlenment according to its terns.
Regar dl ess of whet her coverage is disputed
or admtted, an offer of settlenent is just
that. Absent estoppel there is no contract
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principle, in insurance |aw or otherw se,
converting an offer of settlenent into a
bi ndi ng contract unless and until it is
accepted in accordance with its terns.

Ednondson, 1d. at 756.
Thus, the fact that Meridian did not dispute liability did not
constitute a waiver of the one-year limtation period.

Ham | ton of course argues estoppel as well. The five
el ements for estoppel are:

(1) Conduct, including acts, |anguage and
silence, anmobunting to a representation or
conceal nent of material facts; (2) the
estopped party is aware of these facts; (3)
these facts are unknown to the other party;
(4) the estopped party nust act with the
intention or expectation his conduct will be
acted upon; and (5) the other party in fact
relied upon this conduct to his detrinent.

Howard v. Motorists Mitual |nsurance Conpany, Ky., 955 S. W 2d

525, 527 (1997).

Ham lton fails to show the elenents of estoppel. Hamlton filed
his claim Meridian requested information that Ham | ton did not
provide. Meridian tendered a $66, 099. 54 check to settle

Ham lton’s claim Hamlton firmy rejected the offer. Then he
contacted Meridian in 1998, nearly two years after the one-year
[imtation period had expired. Meridian did not solicit this
contact nor did it lull Hamlton into waiting nearly two years.
Meridian then reiterated its original offer and specifically

stated that it would consider no other paynents and it would
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withdraw its offer if not accepted within thirty days. Meridian
stated specifically that it reserved all its rights under the
contract specifically nmentioning the one-year limtation period.
Once again, Hamilton firmy rejected Meridian’s offer. He
specifically stated that his attorney told himhe could not file
suit until released fromincarceration. Then at the end of

2000, he contacted Meridian again attenpting to solicit a higher
of fer than $66,099.54. Meridian then clainmed Hanmilton's claim
was barred by the limtation period.

Meri di an never nade, by word or deed, a representation
or conceal nent of a material fact. Absent this, Ham |ton cannot
credi bly argue detrinmental reliance. Wthout detrinental
reliance, estoppel cannot be proved.

Ham | ton argues his incarceration acted as a
disability to toll the running of the Iimtation period but the
case he cites does not support this proposition. Nationa

Surety Marine Insurance Corp. v. Weeler, supra. It nerely

states in general that a legal disability may toll a statute of
[imtation. Nowhere does it state that incarceration is a |ega
disability. As stated earlier, the statute that did stand for
this proposition was repealed in 1970. W find that Hamlton's
incarceration did not toll the [imtation period.

Thus, for the foregoing reasons, we affirmthe Laurel

Circuit Court’s order of May 28, 2002 granting sunmary judgment.
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BUCKI NGHAM JUDGE, CONCURS.

QU DUG.I, JUDGE, CONCURS IN RESULT ONLY.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Davi d Howard R Aaron Hostettler
London, Kent ucky Marcia M| by Ridings

Harm M I by & Ri dings
London, Kentucky

-12-



