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McANULTY, JUDGE: David Ram er appeals from an order of the
Kenton GCircuit Court granting summary judgnent to Appellee
Spartan Construction Incorporated (Spartan). Follow ng a worKk-
related injury, Ramer filed a successful workers’ conpensation
claimthrough his i nmmedi ate enpl oyer, Brossart Materials
Recycling, LLC (BWMR). Subsequently, Raml er brought a common | aw
negl i gence action agai nst Spartan, alleging “up-the-I|adder”
liability. BMR and Spartan are affiliate conpanies that share
vari ous enpl oyees and office resources. Follow ng the

conpletion of limted discovery, the Kenton Crcuit Court



granted summary judgnment on the basis that Spartan is a
contractor as defined under Kentucky Revised Statutes (KRS)
342.610, and KRS 342.690, the exclusive renmedy provision of the
Kent ucky Wbrkers’ Conpensation Act, therefore precludes Ranl er
frombringing the suit. W affirm

In Septenber 2001, Ram er was working on a state
hi ghway project that arose out of a contract awarded by the
Kent ucky Transportati on Cabinet to Faul kner Construction, LLC
Fol |l ow ng award of the contract, Faul kner Construction
subcontracted with Spartan to performrecycling of concrete
barriers at the site. Subsequently, Spartan entered into an
oral agreenent with BMR to carry out the recycling. The terns
of the agreenent are uncontroverted. Spartan was to rent the
crusher used to recycle the concrete from BMR provide other
equi pnent needed for the project, and reinburse BVR for the
| abor enployed to operate the crusher. BMR in turn, was to
crush the concrete barriers and to retain the crushed materi al
for sale.

On Septenber 20, 2001, four of Ramer’s fingers were
severed in the course of his enploynment for BVR.  Follow ng the
accident, Ram er pursued a successful workers’ conpensation
cl ai m through BMR under KRS Chapter 342. Ranler has since been

col l ecting workers’ conpensation benefits.



On January 11, 2002, Ramer filed a negligence action
agai nst Spartan in Kenton GCrcuit Court. Spartan filed an
answer denying liability, and on February 27, 2002, filed a
notion for summary judgnent. The trial court initially denied
the notion and all owed the depositions to be taken of Diane
Brossart, owner of 100% of the stock in Spartan, and of Donald
Brossart, co-owner with his brother, Doug, of 98% of the stock
in B\ *

On July 18, 2002, after the conpletion of the
depositions, the circuit court granted Spartan’s sunmmary
judgment notion. The circuit court determ ned that Spartan was
entitled to “up-the-ladder” inmunity under the exclusive remedy
provi sions of KRS 342. 690 because Spartan was a contractor as
defined in KRS 342.610. This appeal foll owed.

Ram er first notes that “Kentucky courts have given
the ‘liberal’ construction required by the express |anguage of
the [ Kentucky Wrkers’ Conpensation] Act by broadly construing
t he coverage provisions . . . and narrowy construing the

i munity provisions.” Boggs v. Blue D anond Coal Co., 590 F.2d

655, 659 (1979)(citing Bright v. Reynolds Metals Co., Ky., 490

S.W2d 474 (1973)). Ramler seeks to rely on this rule of

construction to avoid Spartan’s classification as a contractor.

'The remai ning 2% of the stock in BVR is owned by Spartan.



However, as discussed bel ow, Spartan qualifies as a contractor
under the plain neaning of KRS 342.610(2).

Appl yi ng narrow construction principles to the Act,
Ram er argues that Spartan should not be recogni zed as a
contractor because of its close affiliation wwth BMR  Ranl er
supports this argunent on two main grounds: 1) that BMRis a
subsidiary of Spartan, which precludes a contractual

relati onship from being fornmed under Boggs v. Blue D anond Coa

Co., 590 F.2d 655 (1979); and 2) that the basic contract
principles of nutuality of obligation and armi s | ength dealing
are not satisfied because of Spartan and BMR s rel ationship.

The standard of review on appeal of a summary judgnent
is, “whether the circuit judge correctly found that there were
no issues as to any material fact and that the noving party was

entitled to judgnent as a matter of law.” Pearson ex rel. Trent

v. National Feeding Systens, Ky., 90 S.W3d 46, 49 (2002). This

standard reflects the requirenents of Rules of Civil Procedure
(CR) 56.03. Further, “[t]he record nust be viewed in a |ight
nost favorable to the party opposing the notion for summary
judgnment and all doubts are to be resolved in his favor.”

Steelvest, Inc. v. Scansteel Service Center, Inc., Ky., 807

S.W2d 476, 480 (1991). Finally, on appellate review, “[t]here

is no requirenent that the appellate court defer to the tria



court since factual findings are not at issue.” Barnette v.

Hospital of Louisa, Inc., Ky. App., 64 S.W3d 828, 829 (2002).

KRS 342.690 grants imunity fromfurther liability to
“enpl oyers” and “contractors” as defined by KRS 342.610(2) when
wor kers’ conpensati on paynents have been secured. KRS 342. 690
states in relevant part as foll ows:

(1) I'f an enpl oyer secures paynent of
conpensation as required by this chapter,
the liability of such enployer under this
chapter shall be exclusive and in place of
all other liability of such enployer to the
enpl oyee . . .. For purposes of this
section, the term‘enployer’ shall include a
“contractor” covered by subsection (2) of
KRS 342.610, whether or not the
subcontractor has in fact, secured the
paynent of conpensati on.

KRS 342.610(2) defines a contractor as:

A person who contracts with anot her:

(b) To have work perfornmed of a kind which

is aregular or recurrent part of the work

of the trade, business, occupation, or

prof essi on of such person shall for purposes

of this section be deenmed a contractor, and

such ot her person a subcontractor.

Based upon the plain | anguage of KRS 342.610(2),
Spartan was a contractor and BMR was a subcontractor on the
hi ghway project which resulted in Ramer’s injury.
Specifically, part of the contract between Spartan and BVR was

for BVMR to performvarious concrete crushing activities. It is

uncontested that concrete crushing is, for Spartan, work “of a



kind which is a regular or recurrent part of the work of the
trade[.] . . .” KRS 342.610(2)(b). The deposition testinony
shows that Spartan has contracted for this service many tines
previously. Although the concrete crushing is generally not
carried out by Spartan itself, this still qualifies as a regular

or recurrent part of Spartan’s trade. See Fireman's Fund I ns.

Co. v. Sherman & Fletcher, Ky., 705 S.W2d 459 (1986) (holding a

particul ar category of carpentry usually subcontracted by the
defendant still satisfies the statutory definition for a regular
or recurrent part of the defendant’s work).

Cting Boggs v. Blue Dianond Coal Co., 590 F.2d 655

(1979), Ram er argues that Spartan should not be deened a
contractor because there is a parent-subsidiary relationship

bet ween Spartan and BVMR  Ranl er contends that Boggs represents

a bl anket hol ding that a parent and a subsidiary, because of the
nature of their relationship, are incapable of formng legally
cogni zabl e contracts. This argunent significantly exaggerates

t he hol ding in Boggs, however. Under Boggs, a contract between

a parent and a subsidiary should not be recognized for purposes
of KRS 342.610(2) when the parent conpany so directs the
performance of the subordinate unit that the subsidiary |acks
adequat e bargai ni ng power to exercise the freedomto disagree

with the parent.



Boggs invol ved an appeal of a summary judgment in
favor of the defendant, Blue D anond Coal Co. (Blue D anond).
The summary judgnment dism ssed a wongful death action brought
by fifteen widows of mners killed in a nethane gas expl osi on
attributed to poor ventilation in the mne shaft. The mners
wor ked for Scotia Coal Conpany (Scotia), a wholly owned
subsidiary of the defendant parent corporation. The Federa
District Court determ ned that Blue D anond was a contractor
under KRS 342.690 and thus exenpt fromcomon law liability. On
appeal, the Sixth Grcuit reversed, holding that the
relati onship involved was not “contractual either in fact or in
theory” and that “[t]he parent should not be characterized as a
‘contractor’ for the mning services of its wholly owned
subsidiary for purposes of the tort immnity provisions of the
Act.” Boggs, 590 F.2d at 661.

The Boggs court cited a nunmber of factors in the
rel ati onshi p between Bl ue Di anond and Scotia in support of its
conclusion. Among these were that Scotia was a whol | y- owned
subsidiary of Blue D anond; that no formal agreenent existed
bet ween the two conpanies for the mning work; and that Bl ue
D anond clearly controlled all aspects of Scotia's business.

The Boggs court further cited as factors denonstrating Bl ue

Di anond’ s control of Scotia s business that Blue D anond

directed the amount of coal Scotia mned and to whomit was



sold; that Blue Dianond retained all noney from Scotia s coa
sal es; that Blue D anond provided Scotia with noney for its
operating expenses; and finally, that Blue D anond nade al
deci sions regarding safety at Scotia's m nes.

Turning to the rel ationship between Spartan and BMR
the two conpani es do have a nunber of commobn connecti ons.
Spartan and BVMR share an office building and sonme enpl oyees.

The safety supervisor for both corporations is Joe Garera, but
he is officially enployed and paid only by Spartan. Spartan and
BMR are further connected through their ownership. D ane
Brossart, the nother of Donald Brossart and Doug Brossart, is
the president and sole owner of Spartan. BMR is owned by Donal d
Brossart, his brother Doug Brossart, and Spartan. Donald and
Doug Brossart own 98% of BMR and Spartan owns the remaining 2%
A cl ose connection is al so denonstrated by the conposition of
the officers for Spartan and BMR. The officers for the two
conpani es consi st of the sanme three people: D ane Brossart, Doug
Brossart, and Donal d Brossart.

However, BMR is not a wholly owned subsidiary of
Spartan. To the contrary, Spartan owns only 2% of BMR  There
is no evidence in the record to support Ranmler’s allegation that
this 2% ownership share represents a controlling interest in
BMR.  Moreover, there was a specific oral contract between the

two conpanies relating to the highway project. Spartan and BMR



are al so distinct corporations individually incorporated under
separate articles of incorporation. In addition, the two
corporations mai ntain separate bank accounts, file taxes
separately, and maintain their own enpl oyees. Most inportantly,
and unlike the situation in Boggs, Spartan does not dom nate
BMR s business decisions in a way that denies BMR of al
aut ononny. Based upon the deposition testinony, BVR and Spartan
appear, if anything, to operate as co-equals.

“[A] party opposing a properly docunented summary
j udgnment cannot defeat it w thout presenting at |east sone
affirmative evidence indicating that there is a genuine issue of

a material fact.” Pearson ex rel. Trent v. National Feeding

Systens, Ky., 90 S.W3d 46, 49 (2002). Spartan’s notion is
supported with deposition testinony denonstrating that a parent-
subsidiary rel ationshi p does not exist, that BMR is not

dom nated by Spartan, and that an agreenment did exi st between
the parties. In opposition, Ramer fails to present any
affirmative evidence denonstrating that a genui ne issue of

mat eri al fact exists regardi ng whether Spartan neets the
statutory definition of a contractor or whether Boggs is
appl i cabl e under these circunstances. Ramer instead relies on
specul ati ve assertions that are unsupported by the depositions
of Diane and Donald Brossart. Ramler presented no affidavits or

deposition testinony to support the application of Boggs, and



the record sinply does not denonstrate that Spartan dom nated
BMR s business activities so as to interfere wth BVMR s freedom
to contract.

In sunmary, Ram er has failed to denonstrate that
there is a genuine issue of material fact regarding Spartan’s

status as a contractor. Boggs is not applicable to the present

case because BMR, in contrast to Scotia, is an autononous
corporation and is not domi nated by Spartan. View ng the

relati onshi p between Spartan and BVMR in the |ight nost favorable
to Ram er, there is nothing nore than unsubstanti ated assertions
by the appellee that the contract between BMR and Spartan was
not negoti ated on an equal footing.

Ram er next argues that sunmary judgnment shoul d not
have been granted because Spartan and BMR s rel ati onshi p does
not satisfy the basic contract doctrines of nutuality of
obligation and arm s |length dealing. W disagree.

The doctrine of nmutuality of obligation inplicates
many of the concerns involved in the doctrine of consideration.
The basic idea can be stated as follows: “Were an agreenent is
founded sol ely upon reciprocal pronises, unless each party has
assuned sone | egal obligation to the other the contract is
wanting in consideration and is lacking in nutuality.” David

Roth’s Sons, Inc. v. Wight and Taylor, Inc., Ky., 343 S. W 2d

10



389, 390 (1961). If this principle is not satisfied, a legally
enf orceabl e contract cannot be forned.

In the present case, the agreenent between Spartan and
BMR i s uncontroverted. Inquiry into the nutuality of obligation
requires “analysis of the contract inits entirety.” David

Roth’s Sons, 343 S.W2d at 391. The agreenent between Spartan

and BVR required Spartan to pay the rental fee for the crusher
and to pay BMR s enpl oyees for operating the crusher. BMR in
turn, was to provide the crusher and the enpl oyees to operate
it. The only other termto the agreenent was that BMR was to
keep the crushed material for sale.

“If both parties are bound by nutual obligations for
even a short period of tine, the contract cannot be avoi ded by
either party on [the basis of lack of nutuality of obligation].”

David Roth’s Sons, 343 S.W2d at 391. Here, Spartan was

required to pay for BMR s services and BVR was required to
performthem As each party assuned |egal obligations to the
other, the obligations of Spartan and BMR in this agreenent
satisfy the doctrine of nutuality of obligation

Additionally, if consideration is found to be present,
mutual ity of obligation is not required. Restatenent (Second)
of Contracts 8 79 (1981) states: “If the requirenent of

consideration is met, there is no additional requirenent

11



1"

of . . . (c) ‘“nmutuality of obligation. The exchange of
prom ses carrying a |l egal obligation between Spartan and BVR was
sufficient consideration to bind them

Finally, Ram er argues that the contract between
Spartan and BVMR was not valid because the parties did not dea
at arms length. Spartan admts inits brief to having a very
close relationship wwth BVR  However, this closeness al one does
not meke their contract unenforceable. “[T]he formation of a
contract requires a bargain in which there is a nmanifestation of
mut ual assent to the exchange and a consideration.” Restatenent
of Contracts 8 17 (1981). The consideration involved here is
adequate and Spartan and BMR, as separate corporations, gave
“actual as well as apparent assent” to the contract.
Rest at enent of Contracts 8 17 cnt. ¢ (1981). The concern in the
requi renent for arnmis | ength dealings between parties is to
ensure that they may contract freely and effectuate their true
intentions. That occurred here and the close relationship of
the parties was not a bar, therefore, to the formation of a
contract.

For the foregoing reasons, the judgnent of the Kenton
Crcuit Court is affirmed.

ALL CONCUR
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