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McANULTY, JUDGE: Alcorp, Inc. (Al corp) appeals fromthe

dism ssal of its statutory adm nistrative appeal and petition
for declaratory judgnment by the Franklin Grcuit Court. Alcorp
filed both the adm nistrative appeal and the petition for

declaratory judgnent after the Franklin County Fiscal Court



(Fiscal Court) voted down a notion to adopt a zone nap anmendnent
sought by Alcorp. Alcorp clainms that the circuit court erred in
dism ssing its adm nistrative appeal because Alcorp failed to
name the Fiscal Court as a party pursuant to Kentucky Revised
Statutes (KRS) 100.347(3). Alcorp also clains that the circuit
court erroneously dismssed its petition for declaratory
j udgnent on the basis that a judgnent on the nerits woul d anount
to an advisory opinion. After reviewing the record and the
argunents of the parties, we conclude that the circuit court
properly dism ssed all of Alcorp’s clains. W therefore affirm
In March 2001, Alcorp filed an application with the
Frankfort-Franklin County Pl anning Conm ssion (Pl anning
Conmmi ssi on) seeking a zoning classification change. On Apri
16, 2001, the Planning Conmm ssion voted to reconmend approval of
t he proposed anmendnment to the Fiscal Court. The Fiscal Court
t hen consi dered the proposed anendnent, and on May 17, 2001,
approved on first readi ng Ordinance No. 9, 2001 Seri es.
However, on June 1, 2001, at the second reading, the Fisca
Court voted 4-3 not to adopt the proposed ordi nance. The Fisca
Court next considered a second ordi nance to deny the zone change
request, Ordinance No. 17, 2001 Series. First reading was given
to this second ordi nance on July 19, 2001. The second readi ng,
at which time the Fiscal Court voted to deny the zoning

amendnent, was held on August 9, 2001.



On Septenber 5, 2001, Alcorp filed an adm ni strative
appeal pursuant to KRS 100.347 and a petition for declaration of
rights in Franklin CGrcuit Court. Alcorp did not nanme the
Fiscal Court as a party in the caption of its filing. Alcorp
did, however, nane as a party each nenber of the Fiscal Court
individually in the nenbers’ official capacity, affected service
of process on each nmenber, and identified the Fiscal Court as a
def endant in several paragraphs of the appeal.

Because Alcorp failed to properly nane the Fisca
Court as a party pursuant to KRS 100. 347(3), on Septenber 11,
2001, the Appellees filed a nmotion to dismss for failure to
perfect the appeal within the thirty-day period required under
the statute. 1In response, Al corp attenpted on October 1, 2001,
to anend its pleading pursuant to Rules of Civil Procedure (CR
15.01 to include the Fiscal Court as a party. The circuit court
ultimately rejected this anmendnment on the basis that the Rul es
of Gvil Procedure do not apply in this situation until the
appeal is perfected.

The circuit court granted the Appellees’ notion to
di smi ss the admi nistrative appeal on January 3, 2002, hol ding
that strict conpliance with KRS 100.347(3) is required.

However, this order specifically retained the petition for
decl aration of rights included in the original conplaint.

Fol | owi ng addi ti onal argument concerning the declaratory



j udgnent portion of the conplaint, the petition for declaratory
j udgnent was di sm ssed on May 2, 2002. Because the Fiscal Court
was not a party to the lawsuit, the circuit court held that

i ssuing a declaratory judgnment on the proposed zone change woul d
constitute an advisory opinion. Alcorp next noved to alter,
anmend, or vacate the judgnent. On July 30, 2002, the circuit
court denied Alcorp’s nmotion. This appeal followed.

Al corp first argues that the circuit court erred in
dismssing its admnistrative appeal. It clains that the
circuit court did have jurisdiction over the Fiscal Court
pursuant to KRS 100.347. Because Alcorp’'s adm nistrative appea
was not perfected within thirty days of the final action of the
Pl anni ng Conm ssion as required by KRS 100.347(3), we di sagree.

Appeal to the courts fromactions of adm nistrative
agencies is not as a matter of right. Further, “[w] hen grace to
appeal is granted by statute, a strict conpliance with its terns

is required.” Board of Adjustnents of Cty of R chnond v.

Fl ood, Ky., 581 S.w2d 1, 2 (1978)(See al so Tayl or v. Duke, Ky.

App., 896 S.W2d 618 (1995); Kentucky Unenpl oynent Ins. Conin v.

Provi di an Agency Goup, Inc., Ky. App. 981 S.W2d 138 (1998)).

An appeal pursuant to KRS 100. 347 thus requires strict
conpliance with the terns of that statute

KRS 100. 347(3) provides as foll ows:



Any person or entity claimng to be

injured or aggrieved by any final action of

the legislative body of any city, county,

consol i dated | ocal governnent or urban-

county governnent, relating to a map

anendnent shall appeal fromthe action to

the Crcuit Court of the county in which the

property, which is the subject of the map

anendnent, lies. Such appeal shall be taken

within thirty (30) days after the final

action of the legislative body. Al final

actions which have not been appealed within

thirty (30) days shall not be subject to

judicial review. The |egislative body shal

be a party in any such appeal filed in the

Crcuit Court. (enphasis added).
Thi s statute unanbi guously provides that Al corp had to nane the
Fiscal Court as a party when appealing the denial of its
proposed zone change anendnent. Flood clearly establishes this
principle and addresses all of the issues raised by Al corp
concerning its adm nistrative appeal .

We disagree with Alcorp’s contention that Flood is
di stingui shable fromthe present case. To the contrary, Flood
is squarely on point. In this case, as in Flood, the
| egi sl ati ve body whose deci si on was bei ng chal | enged was not
named as a party to the circuit court appeal as required under
KRS 100.347. In Flood, the Suprene Court held that the circuit
court did not have jurisdiction to hear the appeal. Flood thus
makes cl ear that under KRS 100. 347, the grace of appeal to the

circuit court nmandatorily requires the appellant to perfect that

appeal by filing it in the circuit court, including the



| egi sl ati ve body as a party, within thirty days. Flood, 581
S.W2d at 2.

In the present case, the Fiscal Court approved on
August 9, 2001, an ordinance denying the zone change request.
KRS 100. 347(5) defines final action as follows: “For purposes of
this chapter, final action shall be deened to have occurred on
t he cal endar date when the vote is taken to approve or
di sapprove the matter pendi ng before the body.” Even assum ng
August 9, 2001, as the date of final action, which allows Alcorp
the | atest date possible to perfect its appeal, the requirenents
of KRS 100.347 are not net. Alcorp filed its appeal and
petition for declaration of rights on Septenber 5, 2001, w thout
properly nam ng the Fiscal Court as a party. On Septenber 8,
2001, the thirty-day limtations period expired and the Fisca
Court still had not been naned as a party. Thus, Alcorp’s
failure to name the Fiscal Court as a party within the thirty-
day limtations period was fatal to its appeal because one of
the conditions precedent to the exercise of judicial power by
the circuit court was not net and it was required to dism ss the
appeal for want of jurisdiction.

Al corp’s argument that the circuit court did have

jurisdiction of its statutory appeal and that Flood is

di stingui shabl e i s unpersuasive. Alcorp contends that because

the Fiscal Court was included as a defendant in the body of the



conpl ai nt and because each nenber of the Fiscal Court was served
individually, that the requirenent to include the |egislative
body as a party under KRS 100.347 was satisfied by virtue of

noti ce pleading principles. However, as discussed above, an
appeal under KRS 100.347, or any adm nistrative appeal, requires
strict conpliance with the terns of the statute permtting the

adm ni strative appeal. Flood, supra. Merely providing inplied

notice of the appeal is not sufficient to constitute an attenpt
to include the Fiscal Court as a party. CR 10.01 states,
concerning the formof pleading in general, that “[i]n the
conplaint the style of the action shall include the nanes of al
the parties[.]” (enphasis added). If a party is not included,

t he conpl ai nt does not conply with CR 10.01 and di sm ssal of the
action is required if the opposing party tinely objects. MCoy

v. Western Baptist Hospital, Ky. App., 628 S.W2d 634, 636

(1981). These principles, together with Flood, persuade us that
the circuit court properly dismssed Al corp’s appeal.

Al corp’s next two argunents are so related that they
will be addressed together. |In these argunents, Al corp contends
that the circuit court erroneously dismssed its petition for
decl aratory judgnent because the Fiscal Court was properly nade
a party to that claim W disagree with this contention and
affirmthe circuit court’s dismssal of Alcorp’s petition for

decl arat ory j udgnent.



Al corp’s petition for declaratory judgment sought to
have the Fiscal Court’s actions pertaining to the proposed
amendnent subsequent to July 16, 2001 declared void. Alcorp
argues this is required under KRS 100.211(1), which prescribes
that unless a mgjority of the Fiscal Court “votes to override
t he pl anni ng conmm ssion’s recommendation” or “the zoning map
amendnent shall be deenmed to have passed by operation of |aw.”

However, the portions of Alcorp’ s conplaint pertaining
to its petition for a declaration of rights nerely all ege
grounds for an appeal under KRS 100.347(3). Alcorp could have
raised all of the issues included in its original and anended
actions styled “Appeal and Conplaint for Declaration of Rights”
in an appeal under KRS 100.347(3). Alcorp is thus attenpting,
in effect, to raise issues via a petition for declaratory
j udgnment that were appeal abl e under KRS 100. 347.

As previously noted, appeal nust be taken and the
| egi sl ati ve body nust be nanmed as a party within thirty days of
the final action of the legislative body whose decision is being
appeal ed from under KRS 100.347(3). That did not occur here.
As a result, albeit on different grounds, we affirmthe circuit
court’s dism ssal of Alcorp’s petition for declaration of
rights.

Al corp relies on Greater Ci ncinnati Marine Service,

Inc. v. Cty of Ludlow, Ky., 602 S.W2d 427 (1980) for the




proposition that in an action containing a statutory appeal from
an adm nistrative agency and a petition for declaratory
judgnment, a defective statutory appeal may be di sm ssed and the
decl aratory judgnent allowed to stand alone. Alcorp

msinterprets Geater Cncinnati Marine as it applies to the

case at bar, however. Geater C ncinnati Mrine does not save

Al corp’s petition for declaratory judgnment from di sm ssal.

Greater Cincinnati Mrine involved a statutory

appeal from a decision of the Board of Adjustnents under KRS
100. 347 and a petition for declaratory judgnent. The appeal was
di smssed for failure to conply with KRS 100.347. The petition
for a declaratory judgnment was retained, however, and was held
to not be subject to the requirenents of KRS 100.347. The

Suprene Court in Geater Cncinnati Marine makes it clear that

they only reach this result because the appellant’s filing,
“judged by its content, is far nore than an appeal under the
aegi s of KRS 100.347(2).” |d at 429. To this end, the Court
stated, “It is clear that if the conplaint filed by Marine is
sinmply an appeal fromthe decision of the Board of Adjustnents,
the failure to join the planning commi ssion is fatal.” 1d at
428. (enphasi s added).

Al corp’s original and anmended “Appeal and Conpl ai nt

for Declaration of Rights” are not “far nore than an appea

under . . . KRS 100.347(2).” |1d at 429. Alcorp’ s argunent that



it was aggrieved by actions of the Fiscal Court occurring after
its amendnent took effect by operation of law falls wthin the
purvi ew of KRS 100.347. KRS 100.347(3) states, “Any person or
entity claimng to be injured or aggrieved by any final action
of the legislative body . . . shall appeal fromthe action to
the Grcuit Court[.]” Alcorp clains to have been aggrieved by a
final action of the Fiscal Court occurring after July 16, 2001.
If the sane allegations with respect to the jurisdiction of the
Fiscal Court over Alcorp’s proposed anendnent were raised in a
statutory appeal, their propriety would be undoubt ed.

Al corp thus finds itself in a situation where its
petition for a declaratory judgnent, judged by its contents, is

merely an appeal. As a result, Geater C ncinnati Mrine does

not apply in the manner Al corp urges, and strict adherence with
KRS 100.347 is required. Gven this context, we nust again
recogni ze that, “[s]ince an appeal froman adm nistrative
decision is a matter of legislative grace and not a right, the
failure to follow the statutory guidelines for an appeal is

fatal.” Taylor v. Duke, Ky. App., 896 S.W2d 618, 621 (1995).

(See Frisby v. Board of Education of Boyle County, Ky. App., 707

S.W2d 359 (1986); Flood, supra.) D smssal of Alcorp’ s alleged

petition for declaratory judgnent by the circuit court was thus

pr oper.
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The final argunent raised by Alcorp is that the

m snonmer rule discussed in Jones v. Baptist Heal thcare System

Inc., Ky. App., 964 S.W2d 805 (1997), applies in the case at
bar. Alcorp argues that this rule requires its declaratory

j udgnent action not be dism ssed. W disagree, and therefore
affirmthe circuit court’s order on this issue.

Because, as previously noted, all of Alcorp' s
argunments on appeal are barred since the requirenments of KRS
100. 347 are not satisfied, the msnoner rule does not apply in
this case. The msnoner rule is concerned with mtigating
potenti al harshness of CR 15.03 on the relation back of
anmendnents. Alcorp s attenpted anmendnent is not of concern in
this appeal because it clearly falls outside the thirty-day
[imtation required by KRS 100.347(3). The m snoner rule thus
does not apply in this situation and strict application of the
statute in an appeal by grace requires this result.

In summary, appeal of a Fiscal Court’s decision under
KRS 100.347(3) requires strict conpliance with that statute.
Alcorp failed to conply with its requirenents, thus requiring
di smissal of its statutory appeal. Alcorp’s declaratory
j udgnment action also required dism ssal because it was nerely an
appeal when judged on its terns and did not conply with KRS

100. 347.
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For the foregoing reasons the order of the Franklin
Circuit Court dismssing Appellant Al corp’ s statutory appeal and

decl aratory judgnent is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Prentice A. Harvey Richard M Sul livan
Frankfort, Kentucky Scott A. Johnson
Conliffe, Sandmann & Sullivan,
PLLC
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