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BEFORE: BUCKI NGHAM COMBS, AND TACKETT, JUDGES.

TACKETT, JUDGE: Janes Grzywacz appeals froman order of the
Warren Circuit Court awarding child support and work-rel ated
child care costs to his forner spouse, Deborah G zywacz, and
establishing a visitation schedul e based on Deborah’s work

schedul e. Deborah cross-appeals froman order changing the

designation of their child custody arrangenent. W affirmas to



t he appeal s, vacate as to the cross-appeal, and remand for
further findings in accordance with this opinion.

Janmes and Deborah were divorced on August 13, 1997, by
a decree of dissolution entered in Logan GCircuit Court. By
agreenent, they were awarded joint custody of their mnor child
and neither party was obligated to pay child support. James had
the child at least three nights a week whil e Deborah worked as a
nurse. However, after Janes renarried, the parties began
experiencing difficulties maintaining a regular visitation
schedule. Janes filed a notion in Logan Circuit Court on July
12, 2000, to enforce the child custody agreenent and establish a
specific visitation schedule. Since both parties were now
l[iving in Bowing Geen, venue was transferred to the Warren
Circuit Court. Deborah filed a notion in response requesting a
custody nodification and child support.

After hearings on Septenber 6 and Septenber 21, 2000,
the trial court ordered the parties to either submt an
agreenent or proposed findings. Janmes and Deborah were unabl e
to reach an agreenent; therefore, each of themsubmtted
proposed findings in Cctober 2000. Additional hearings were
held after which the trial court issued a draft order and the
parties filed witten responses. On June 4, 2001, the tria
court entered its findings of fact, conclusions of law, and a

decree nodi fying custody and establishing visitation. Janmes was
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ordered to pay child support to Deborah and the parties were
granted joint custody of their child with Deborah to provide the
primary residence.

Both parties filed notions to alter, anend or vacate
the trial court’s judgnent and the trial court responded, in an
order dated Cctober 1, 2001, by nodifying custody to joint
custody with a co-parenting arrangenent with no prinmary
resi dence naned for the child. The visitation schedule was al so
amended, but the trial court refused to anend its order
requiring Janmes to pay child support. Janes appeal ed the issues
of child support and the visitation schedul e and Debor ah
appeal ed the issue of custody nodification. Subsequently, Janes
filed a notion to reduce his child support. The trial court
deni ed the notion, and Janes al so appeal ed that order. Janes’
two appeal s were consolidated and are deci ded here along with
Deborah’ s cross-appeal .

Janes first argues that the trial court erred as to
both the entitlenent and the anmount of child support awarded to
Deborah. The trial court’s findings of fact and concl usi ons of
| aw stated two reasons for nodifying the parties’ agreenent not
to pay child support. The first reason given was that the tria
court’s order also nodified the custody arrangenent between the
parties by nam ng Deborah as the primary residential custodian.

However, in response to Janes’ notion to alter, anend or vacate,



the trial court nodified its custody award to joint custody with
a co-parenting arrangenent. Consequently, Janmes contends that
the trial court’s initial reason for awardi ng Deborah child
support is noot.

This argunent serves to ignore the trial court’s
strongest reason for awarding support. In its findings of fact,
the trial court stated as foll ows:

[ T] he agreenent of the parties allowed no
child support to be paid to either party;
however, [Kentucky Revised Statute] 403.211
requires any deviation fromthe child
support guidelines to be acconpanied by a
witten finding or specific finding on the
record by the court, specifying the reason
for the deviation. The Findings of Fact,
Concl usi ons of Law, and Decree of

Di ssol ution of Marriage did not include a
witten finding specifying a reason for a
deviation fromthe child support guidelines.
Child support is the right and benefit of
the child and not the parent. Therefore, a
witten finding or verbal finding on the
record giving a firmand sound reason for a
deviation fromchild support is a necessary
predi cate for an abrogation of child
support.

Further, in light of this we have previously declined to find
that the trial court abused its discretion in awarding child
support where the parties have joint custody and share equal or
al nost equal physical possession of their child. Downey v.

Rogers, Ky. App., 847 S.W2d 63 (1993); Brown v. Brown, Ky.

App., 952 S.W2d 707 (1997). Janes sinply has failed to show

that the trial court’s order for himto pay child support to
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Deborah was clearly erroneous and, thus, cannot prevail on
appeal .

James next clains that the trial court erred in
awar di ng work-rel ated childcare costs to Deborah al one. The
trial court ordered Deborah to submt witten docunentation of
her work-related childcare costs to Janes’ attorney on a
quarterly basis. James is only required to reinburse her for
55% of those costs which is in proportion to the anmount of the
parties’ incone which he earns. Moreover, since the child would
normal ly be with James when Deborah is at work (in accordance
with the trial court’s visitation order), she would only accrue
chil dcare expenses when Janes is unavailable to exercise his
schedul ed visitation. Janmes has failed to denonstrate how the
trial court’s decision abuses its discretion in this matter.

Wth regard to the parties’ visitation schedule, Janes
contends that the trial court erred in tailoring it to fit
Deborah’s work schedule. 1In fact, the trial court granted Janes
standard visitation wwth his child and in addition allowed him
to have the five year-old child in his hone overnight the nights
Deborah works. On the one hand, Janes does not w sh to pay
chil dcare costs associated with Deborah’s schedul e working as a
nurse; however, he al so conpl ains about the visitation schedul e
which allows himto have the child at his home when Deborah is

wor ki ng, thus alleviating the need to pay for such childcare.
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Further, to facilitate matters, the trial court’s order requires
Deborah to furnish her work schedule, in six-week increnents, to
James within two days of receiving it. This arrangenent negates
his argunment that the trial court’s order inproperly allows
Deborah to mani pul ate Janes’ scheduled visitation with the child
by providing himw th her schedule in an untinely manner.

Lastly, James appeals fromthe trial court’s order
denying his notion to nodify his child support obligation.
Prior to the trial court’s June 1, 2001 order nodifying custody
and awar di ng Deborah child support, Janes testified that he
earned approxi mately $1, 000.00 per week from his enpl oynent at
Don Tequil a s Mexican Food Distributors, Inc. He testified that
his duties included flying the corporate plane and assisting
with translating and contracts. While he did not have a
specific job title, Janmes testified that he ran the busi ness and
described a position simlar to that of an operations nmanager.
Mor eover, Janes had a small ownership interest in the conpany.
Consequent |y, because of the disparity between Janes’ incone and
Deborah’s, the trial court ordered himto pay approximtely
$500. 00 per month in support for their child.

After the trial court denied Janes’ notion to alter,
amend, or vacate its original findings and order regarding child
support, Janes filed a notion to reduce his support obligation

in October of 2001. In this notion, Janes stated that he no



| onger accepted conmercial piloting jobs outside his conpany and
that he in fact only made $400. 00 per week fromhis job at Don
Tequila's. The trial court conducted a hearing and entered
extensive findings of fact related to Janmes’ ability to
substantiate his dimnished incone. Specifically, the trial
court addressed his nortgage, his vehicle | oan paynents and his
| ack of credit card debt in concluding that his standard of
living required a higher incone than what Janes now clainmed to
have. The trial court also found it dubious that Janes’ salary
fromhis job was allegedly no larger than the salary earned by
his current wife who worked for the sane conpany in a
secretarial capacity. W are unable to substitute our judgnent
or conclude that the trial court, which had the advantage of
hearing the testinony and evaluating all of the evidence
presented, erred in determning that Janes was not entitled to a
reduction in his child support obligation.

For her part, Deborah cross-appeals fromthe tria
court’s order which amended the original June 1, 2001 order
awar di ng the parties joint custody, and designating Deborah as
the primary residential custodian. She argues that the tria
court erroneously failed to make any findings supporting its
decision to withdraw the designation of a primary residentia
custodian in favor of joint custody with a co-parenting

arrangenent. In its original order, the trial court thoroughly



anal yzed the parties’

ordering a nodification. The trial court stated, in part,

foll ows:

. The testinony of the parties
presented to this Court reveals the parties
have interm ngled the separate concepts of
joint custody and split custody. The
Kent ucky Court of Appeals has defined joint
custody as an arrangenent in which both
parents share deci sion-making authority
concerning major areas of their child s
upbringing. Aton v. Aton, Ky. App., 911
S.W2d 612 (1995). However, joint custody
does not require an equal division of
physi cal residence between the parents. 1d.
at 615. Joint custody recognizes that,
al t hough one parent may have primary
physi cal possession of the child, both
parents share the decision making in mgjor
areas concerning the child s upbringing,
such as which school to attend, etc., a role
traditionally enjoyed by both parents during
the marriage. Burchell v. Burchell, Ky.
App., 684 S.W2d 296 (1984). Conversely,
split custody neans a situation where each
parent is the residential custodian for one
(1) or nore children for whomthe parents
share a joint |egal responsibility. KRS
403. 212(2)(h). Split custody does not allow
a child to have a fixed or permanent hone
whi ch becones especially inportant when a
child reaches school age which has occurred
inthis matter.

Al t hough the parties have interm ngled
the split custody and joint custody concepts
in their testinony, the fact remains that
t he Fi ndi ngs of Fact, Conclusions of Law,
and Decree of Dissolution of Marriage of the
parties specifically granted joint custody
to the parties. Although the parties agreed
that the child would live with the parties
an equal anount of tine, joint custody does
not require an equal division of the
physi cal possession of the child. The equa
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time provision of the agreenent of the
parties closely resenbles split custody
which is disfavored by the courts. Most
importantly, the parties failed to designate
who woul d maintain the primary residence for
the child. Additionally, the Court finds
that the child has now reached school age
which will only exacerbate the probl ens
evident in the child living with each party
an equal anmount of tine.

Al t hough there was di sagreenent
concerni ng whether a nam ng of a prinmary
residential custodian would be a
nodi fi cation of custody, the Court finds a
nam ng of a specific party as the prinmary
residential custodian would be a
nodi fi cation of custody. Hence, the Court

wi |l now consi der whether a nodification of
custody is warranted under the applicable
stat ut e.

The trial court went on to conduct an anal ysis, under KRS
402. 340, of the factors governing nodification of child custody
arrangenent s.

Specifically, the trial court focused on subsections
(c), which requires it to determne the child s best interest
according to the factors set forth in KRS 403.270(2), and (e)
whi ch requires an anal ysis of whether the advantages of a change
i n environnent outwei gh the harns caused by nodification. The
trial court conducted an in-depth analysis of the statutory
factors and determ ned that, while the child had a heal thy
relationship with both parents, it was in his best interests for
Deborah to be naned as primary residential custodian. Anong the

facts which influenced the court were the child s rel ationship



with his maternal grandnother and hal f-sister, the fact that
Deborah had physical possession of the child a nmajority of the
time, and that a split custody arrangenent woul d adversely
affect the child when he began school. Consequently, the trial
court ordered Deborah and Janes to share joint custody of their
child, with Deborah as the primary residential custodian, and
awar ded Janes |iberal visitation. Moreover, the parties were
still expected to share in the nmajor decisions of their child s
life, such as school, daycare, religion, and nedical care.

In response to the parties’ notions to alter, anend,
or vacate its previous order, the trial court’s Cctober 1, 2001
order anmended the designation of child custody to joint custody
with a co-parenting arrangenent. Deborah argues that the tria
court abused its discretion in anending its original order,
whi ch designated her as primary residential custodian, w thout
maki ng additional findings of fact. Qur prior decision in

Scheer v. Zeigler, Ky. App., 21 S.W3d 807 (2000), established

that nodification of joint custody is subject to the applicable
statutory requirenents. KRS 403,340(3), which the trial court
conplied with in its June 1, 2001, order states as foll ows:

(3) If a court of this state has
jurisdiction pursuant to the Uniform Child
Custody Jurisdiction Act, the court shal
not nodify a prior custody decree unless
after hearing it finds, upon the basis of
facts that have arisen since the prior
decree or that were unknown to the court at
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the time of entry of the prior decree, that

a change has occurred in the circunstances

of the child or his custodian, and that the

nodi fication is necessary to serve the best

interests of the child.

The trial court’s failure to hold a hearing prior to ordering a
second nodification in the parties’ custody arrangenents,
requires that we vacate this portion of its October 1, 2001
order for further proceedi ngs consistent with the statutory
requirenents.

For the foregoing reasons, the trial court’s order is
affirmed with regard to the issues of child support and
visitation and vacated with regard to the nodification
substituting joint custody, with a co-parenting arrangenent, for
joint custody, with Deborah as the primary residentia
custodian. This case is remanded with directions for the tria
court to hold a hearing, as required by KRS 403.340(3), prior to
nodi fying its June 1, 2001 order concerning child custody.

COVMBS, JUDGE, CONCURS.

BUCKI NGHAM JUDGE, CONCURS | N PART AND DI SSENTS I N

PART.

BUCKI NGHAM JUDGE, CONCURRI NG | N PART AND DI SSENTI NG
IN PART: | concur with the magjority’s opinion in part, but I
respectfully dissent in part. | agree with the mgjority in the
di sposition of Janmes’s appeals. However, | respectfully

di sagree with the nmajority in the disposition of Deborah’s
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appeal. In short, | would totally affirmthe circuit court’s
j udgnent .

As the majority noted, the trial court entered a
j udgnment on June 4, 2001, nodifying child custody. Pursuant to
Janmes’s notion to alter, anend, or vacate, the court anended its
judgment. The mpjority holds that the failure of the circuit
court to hold a hearing prior to changing its custody
nodi fi cation decision requires that a portion of the COctober 1,
2001 order be vacated. | disagree.

In granting Janes’s notion to alter, anmend, or vacate,
the court was not rendering a new custody nodification decision.
Rat her, it was nerely changing the decision it had nmade when it
initially nodified custody and nade Deborah the primry
residential custodian. Therefore, since the judgnent nerely
returned the parties to their prior status where they had joint
custody with no primary residential custodian, | see no reason
why additional findings of fact shoul d have been made. Furt her,
| see no need why another hearing had to be held since this was
not a nodification of a custody decree but was only an anendi ng
of a custody nodification that had been rendered. 1In fact,
Deborah di d not request another hearing.

In short, | would affirm

-12-



BRI EF FOR APPELLANT/ CROSS- BRI EF FOR APPELLEE/ CROSS-

APPELLEE JAMES G GRZYWACZ: APPELLANT DEBORAH A. GRZYWACZ:
B. Alan Si npson D. Bailey Walton

Julie F. Shadoan Saf ford & Lanphear

Pi erce, Sinpson & Shadoan Bowl i ng Green, Kentucky

Bow i ng G een, Kentucky

- 13-



